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201.2 “Adjudicative facts” (distinguished from 
§ “legislative” facts and common knowledge) | 
The scope of Wis. Stats. § 902.01(2) is limited to adjudicative 
facts; it does not apply to matters of common knowledge or 
«qJegislative facts” but the subtlety of distinguishing among them 
ccasionally confounds the case law. , 
P «Legislative facts” are principally concerned with the law- 
making and law-interpreting functions of the court. They are not 
governed by Wis. Stats. 902.01.* The rigid standards of certainty 
demanded by Wis. Stats. § 902.01(2) are ill-suited to law-making, 
where the nature of the inquiry demands more flexibility and 
tolerates less certainty than fact-finding at trial.The federal Ad- 
visory Committee observed that legislative facts “are those which 
have relevance to legal reasoning and the lawmaking process, 
whether in the formulation of a legal principle or ruling by a 
judge or court or in the enactment of a legislative body.”* The 
wide-ranging responsibilities encompassed by the process of legal 
reasoning and “lawmaking” means necessarily that courts cannot 
be restricted by the cumbersome apparatus of formal adversary 


proof. Flexibility and the need to make decisions on something 
less than absolute certainty are required.’ y 


Also excluded from the rubric of adjudicative facts are “proposi- 


[Section 201.2] 


1E.g., State v. Killebrew, 115 Wis. 

2d 243, 252 n.6, 340 N.W.2d 470, 476 
n.6 (1983) (taking judicial notice under 
Wis. Stats. § 902.01 of prison disciplin- 
ary policies embraced in a departmen- 
tal manual that had not been made a 
part of the record; since the court was 
deciding a constitutional question 
involving the double jeopardy clause, 
the policies seem to be more appropri- 
ately “legislative” facts not covered by 
the rule); State v. Holmes, 106 Wis. 2d 
31, 70, 315 N.W.2d 703, 721-22 (1982) 
(in litigation involving the constitu- 
tionality of a substitution of judges 
s Anite, the court cited to, Wis. Stats. 
A el) and (4) when referring to 
atistics kept by the Office of the 
‘rector of State Courts estimating 
in Gate of requested substitutions 
bie vine Seem, boraven to fit 
In the scope of legislative 

facts that fall outside the rule) | 


ae 

Coun, 8 Stats. § 902.01 Judicial 

ject e Committee’s Note (“The sub- 
Judicial notice of ‘legislative fact’ 


in the full range of its definition is not 
affected by [Wis. Stats. § 902.01], but 
is left to common law growth and 
development. It is, of course, affected 
by the same considerations of reconcil- 
ing the facilitation of a tribunal’s ac- 
cess to facts while assuring the parties 
are given appropriate opportunity to 
test their validity.”).. if. 

Fed. R. Evid. 201 advisory com- 
mittee’s note. The advisory committee 
relied heavily on the work of Professor 
Kenneth Culp Davis; but Davis him- 
selfi took issue with how the Commit- 
tee interpreted the distinction between 
legislative and adjudicative facts. See 
Wright and Miller et al., Federal 
Practice and Procedure, ‘Evidence 
$ 5101 (2d ed.). 

The Wisconsin rule is based on 
the federal rule, which also reflects 
Professor Davis’s influence, as seen in 
the extensive quotations from his writ- 
ings in the commentary. Wis. Stats. 


§ 902.01 Judicial Council Committee's 


Note.. socie 


4See Ncedeniclt Evidence § 331 
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nplace matters which can be judicially noticed as pio% 
by Wis. Stats. § 902.01.° The decision is necessarily diser 


yet perhaps because judicial notice precludes further p 


(Tth ed.). E.g., Lewis v. Physicians Ins, 
Co. of Wisconsin, 2001 WI 60, J 25 
n.18, 243 Wis. 2d 648, 627 N.W.2d 484 
(2001) (based on a government report, 
the supreme court took judicial notice 
of the number of general and special 
hospitals in Wisconsin in order to as- 
sess the public policy). 
= “See State ex rel. Cholka v, 
Johnson, 96 Wis. 2d 704, 713, 292 
N.W.2d 835, 840 (1980), where the 
judge presided as trier of fact at a pre- 
i ‘hearing and grappled with 
two different but related facts: (1) 
whether “Southern Comfort” contained 
aleohol and (2) the likely effect that 
— pepton ronl have on 
young person w gedly died as 
a result of its ingestion, reikien 
court stated; j i 
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_ to the evidence presented for h 
pose of drawing factual infer 
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argument over the matter (in civil litigation), trial judges often 
wisely pass on the judicial notice option and entrust the issue to 
the jury's sound judgment (or encourage the lawyers to stipulate 
to those facts).’ After all, if the fact is truly one that is generally 
known, then there is no need for proof. This approach better 
respects the jury's autonomy and also avoids building error into 


the record. 


“Adjudicative facts are simply the facts of the particular case”.® 


and the capacity to do this with compe- 
tent judgment and efficiency, is im- 
puted to judges and juries as part of 
their necessary mental! outfit.” Thayer, 
Preliminary Treatise on Evidence 
279-80 (1898). | 
As Professor Davis points out, . . . 
every case involves the use of hundreds ° 
or thousands of non-evidence facts. 
When a witness in an automobile ac- 
cident case says “car,” everyone, judge 
and jury included, furnishes, from non- 
evidence sources within himself, the 
supplementing information that the 
“car” is an automobile, not a railroad 
car, that it is self-propelled, probably 
by an internal combustion engine, that 
it may be assumed to have four wheels 
with pneumatic rubber tires, and so on. 
The judicial process cannot construct 
every case from scratch, like Descartes 
creating a world based on the, postulate 
Cogito, ergo sum. These items could not 
possibly be introduced into evidence, 
and no one suggests that they be. Nor 
are they appropriate subjects for any 
formalized treatment of judicial notice 
of facts, * * * Rod 


Later in its comment the advisory 
committee also observed: : 
_ The phrase “propositions of general- 
ized knowledge,” found in Uniform 
Rule 9(1) and (2) is not included: in the 
present rule. It was, it is believed, 
originally included in Model Code 
Rules 801 and 802 primarily in order 
to afford some minimum recognition to 
the right of the judge in his “legisla- 
tive” capacity (not acting as the trier of 
fact) to take judicial notice of very 
limited categories of generalized 
knowledge. The limitations thus im- 
Posed have been discarded herein as 
undesirable, unworkable, and contrary 
to existing practice. What is left, then, 
to be considered, is the status of a 
Proposition of generalized knowledge” 
48 an “adjudicative” fact to be noticed 


judicially and communicated by the 
judge to the jury, Thus, viewed, it is 
considered to be lacking practical 
significance. While judges used judicial 
notice of “propositions of generalized 
knowledge” in a variety of situations: 
determining the validity and meaning 
of statutes, formulating common law 
rules, deciding whether evidence 
should be admitted, assessing the suf- 
ficiency and effect of evidence, all are - 
essentially nonadjudicative in nature. 
When judicial notice is seen as a sig- 
nificant vehicle for progress in the law, 
these are the areas involved, particu- - 
larly in developing fields of scientific 
knowledge. [citation omitted] It is not 
believed that judges now instruct juries 
as to “propositions of generalized 
knowledge” derived from encyclopedias 
or other sources, or that they are likely | 
to do so, or, indeed, that it is desirable — 
that they do so. There is a vast differ- 
ence between ruling on the basis of 
judicial notice that radar evidence of 
‘ speed is admissible and explaining to 
the jury, its principles and degree of 
accuracy, or between using a table of 
stopping distances at various speeds in 
a judicial evaluation of testimony and 
telling the jury its precise application 
to the case. [Citations omitted.] 
McCormick, Evidence § 329 (7th 
ed.) (asserting that judicial notice in 
such‘contexts is “rare” and “that the 
common knowledge variety of fact 
plays only a very minor role on the 
judicial notice scene”), = = a) 
"Fed R. Evid. 201(a) advisory 
committee’s note. See also State v. 
Rewolinski, 159 Wis. 2d 1, 464 N.W.2d 
401, 414 n.1 (1990) (Abrahamson, J., 
dissenting) (“Adjudicative facts are 
ordinarily historical facts pertaining 
to the lawsuit; legislative facts ordi- 
narily refer to the factual grounds for 


policy judgments. Adjudicative facts r 


y BO 


(P 
> y 
< | 


+e ê 


5 
Jv 
ies 
f 
e 


ad 
wy Son 


» 


as 3 . < E E 
sab 


§ 201.2 


the who, what, when, 
“adjudicative facts ne 
a com Ghati where, whens a 6 adjudicative 
ten’ 


clone the ney is pe dicative facts. * * * 
and the Baers or veniently called adju tg are those to` hic 


Stated in other terms, h 
the law k 
ion, their activities, their prop 


This definition provides 


that the more R dy 
it wi ithin W1 
ood it will fall ae te ontemplate ve | 
“facts,” not “documents” that may contain acts. ial 
Judicial notice is sometimes implicated where the tria 
must decide preliminary questions a 
Stats. § 904.01(1). There is some authority age t 
that such determinations involve legislative facts, and. thi 
outside of Wis. Stats. § 902.01." This view need not be wholly 
cepted or rejected. The supreme court has held, for instan . 
agi? | 


are generally proved in an evidentiary 
hearing. Legislative facts may be fur- 
nished the court through an eviden- 
tiary hearing or briefs or the court 
may take obtain (sic) on its own inves- 

tigation of published sources.”). _ 
 E.g., State v. Wachsmuth, 73 
Wis. 2d 318, 331, 243 N.W.2d 410, 417 
(1976) (in an action against a tavern 
owner for license violations, supreme 
court took judicial notice of defendant’s 
‘Class B license based on the state re- 
cords filed in Madison); Matter of 
Haase, 120 Wis. 2d 40, 43, 353 N.W.2d 
621, 622-23, 19 Ed. Law Rep, 678 (Ct, 
App. 1984) (where school board mem- 
bers from an order directing 
ot a election hoor their seats, the 
, ay appropriate no- 
sp WASE, Biois, $ 902,01(2)(b)(3) 
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Stats. § 902.01 the trial judge can take judicial notice 
ntifie evidence.” This rigorous standard is appropriate 
dicial notice often means that no formal evidence (i.e, 
imony) will be presented on the validity and reliability 
derlying scientific theories and testing procedures, The 
louded, however, because the judge is not bound by the 
evidence when making such determinations. Thus, it is 


not always clear whether the judge is relying on inadmissible 
hearsay (e.g, an article or book), as she is permitted to do by 


Wis. Stats. 


§ 901.04(1), or whether she is judicially noticing a 


fact. Nor is the distinction trivial. If the judge admits the evi- 
dence under Wis. Stats. § 901.04(1), its weight is for the trier of 
fact. When the judge takes judicial notice in civil cases, the jury 
is instructed that it must accept the judge’s finding (see below). 


$ 201.3 “Indisputable” facts and their sources 


Once it is determined that a fact is adjudicative, Wis. Stats. 
§ 902.01 imposes stringent conditions for its admission. The pri- 
mary requirement is that the fact must be one not subject to rea- 
sonable dispute. Disagreement over the tenor of the fact, beyond 
mere speculation that the source might be in error, forestalls the 
taking of judicial notice.’ The indisputable quality of the fact is 
essential because Wis. Stats. § 902.01 precludes any proof 
contradicting the fact and the jury is instructed that it must ac- 
cept the fact as true, at least in civil cases.” 

The rule further provides that the indisputable nature of the 
fact must arise from one of two sources. First, the fact may be 
one that is generally known within the territorial jurisdiction of 
the court. In practice, the judge will function as a barometer of 
the fact’s notoriety in the jurisdiction. Public opinion polls are 
not required, if only because such facts should be so self-evident 
that polls are unnecessary. As discussed in § 201.2, normally the 
better course is for the judge to just leave “the fact” to the jury 
rather than take judicial notice. At the other extreme, the judge 


"State v. Hanson, 85 Wis, 2d 233, 
241, 270 N.W.2d 212, 216 (1978), See 
ate McCormick, Evidence § 330 (7th 
ed.), 
E, "If the fact falls within the pre- 
liminary questions of admissibility 
reserved for the judge under Wis, 
Stats. § 901.04(1), there is no need to 
resort to Wis, Stats, § 902,01 because 
ordinarily the rules of evidence are 
inapplicable, except for privileges, 
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1See State v. Hanson, 85 Wis. 2d 


233, 241, 270 N.W.2d 212, 216 (1978). 
See State v, Sarnowski, 2005 WI App 
48, IT 18-14, 280 Wis. 2d 248, 694 
N,W.2d 498 (Ct, App. 2005) (described 
below); Sisson v. Hansen Storage Co., 
2008 WI App 111, 818 Wis. 2d 411, 756 
N.W.2d 667 (Ct. App, 2008), discussing 
Wildman v. State, 69 Wis, 2d 610, 230 
N.W.2d 809 (1975) (where the supreme 
court refused to take judicial notice of 
“disputable scientific arcana”). 


2566 Giannelli, Understanding 
Evidence § 44,03[A] (4th ed). 


71 


§ 201.3 


hi 
should not confuse 
judicially noticed common 
becoming a witness in a case, 


Wis. Stats. § 906,05 Gudge can- 
not be a witness). Ban 
See Matter of Estate of Friedli, 
164 Wis, 2d 178, 473 N.W.2d 604, 607 
(Ct. App. 1991), a will contest case 
involving the deceased’s communica- 
tions with an attorney. The trial judge 
in effect took judicial notice of the at- 
torney’s “droll sense of humor’ ın 
rejecting a challenge based on undue 
influence. Reversing the case, the 
court of appeals observed: 
[The attorney’s] sense of humor was 
neither part of the evidence nor a fact 
known within the “territorial 
jurisdiction of the trial court;” and it 
was not capable of ready determina- 
tion by resort to sources whose ac- 
curacy cannot be reasonably 
- questioned. See [Wis.' Stats, 
§ 902.01(2)]. Rather, the trial court’s 
statement was more a rumination 
based upon individual experience than 
an observation about which the gen- 
eral truth is well-known. Yet, the 
rumination became not only a fact, but 
a decisive one. A fact must be fairly 
well known and obvious before judicial 
meyi ofitcan be taken. [Citation omit- 


See also State v. Sarnowski, 
2005 WI App 48, 19 12-16, 280 Wis. 
2d 243, 694 N.W.2d 498 (Ct, App, 
2005), where during a bench trial the 
judge committed reversible error when 
she relied upon her “personal experi- 
ences” that failed to satisfy the stan- 
dard of “judicial notice” or fall within 
the type of “common knowledge” ex. 
pected of judges and jurors generally: 
Verdicts, whether rendered by juries 
or judges, must either be based on the 
nce properly admitted at the trial, 
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. risdiction refers to the geographic area in which the ¢ 
dee er to act, Thus, the appellate courts ey 
F ider frame of reference than circuit co 


possess a theoreti: 
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© have more latitude than municipal courts, As di 
jun Me ages are generally reluctant to take judicial nnn 
E tters of common. knowledge, most often entrusting their deter. 
mination to the jury's sound discretion and the parties’ obligation 
to prove their Cases, saldi 
The second kind of indisputable facts are those from sources 
whose accuracy cannot reasonably be questioned, provided the 
fact can be accurately and readily determined from the source.’ 
These requirements are related but different. For example, an 
unquestionably authoritative source may be worded in techni- 
cally arcane language—medicine, engineering, mathematics— 
which requires expert assistance to fully grasp. In such an. 
instance, the fact contained in the source is not one that is subject 
to “accurate and ready” determination. Courts are often asked to 
take judicial notice of general historical, geographic or scientific 
facts. Usually judges are most comfortable taking judicial notice 
of “almanac”—type facts such as the day of the week on which a 
particular date fell.® | 
The internet has created a readily available, seemingly bottom- 
less well of sources for counsel and the courts to mine as evidence. 
Not all internet information, however, meets the criteria for 
judicial notice. The key for Wis. Stats. § 902.01 is whether the 
internet source is one whose accuracy cannot reasonably be 
questioned. Cases are awash in judicial notice of maps and infor- 


Evidence §§ 329 (7th ed.). 

_ See, e.g., Bethke v. Auto-Owners 
Ins, Co., 2018 WI 16, 345 Wis. 2d 533, 
q{ 36 n.138, 825 N.W.2d 482 (2018) (tak- 
ing judicial notice of a DMV form 
because “it is an easily accessible form 
authored by a state agency”); State v. 
Hinz, 121 Wis. 2d 282, 287, 360 N.W.2d 
56, 59-60 (Ct, App. 1984) (courts may 
take judicial notice of DOT stopping 
distance charts and blood alcohol level 
charts), 


8See McCormick, Evidence § 330 
(7th ed,), See Sisson v, Hansen Storage — 
Co., 2008 WI App 111, 11 n.4, 313 
Wis, 2d 411, 186 NW 667 (Or, App 
2008), discussing man v. » 
Wis, 24 610, 280 N.W.2d 809 (1975) 
(where the supreme court refused to 
take judicial notice of “disputable sci- 
entific arcana”). 0 


ject to judicial notice, the trial judge 
became, in essence, an impermissible 
surrogate witness for that evidence. 
The trial judge erred by using her 
experience in trying to get carpenters 
to work on her house as a basis for her 
decision on the critical issue of whether 
Sarnowski had established his “in- 
ability” defense under [Wis, Stats, 
$ 948 29(6)], Accordingly, we reverse 
_ 400 remand for a new trial, 
\Citationg omitted; note omitted,] 
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Co., 2014 WI App 125, 191 6-7, 359 Wis. 
2d 179, 857 N.W.2d 896 (Ct. App. 2014) 
(in construing a contract, the court 
looked to various websites, including 
that of the insurance company and the 
Wisconsin Office of the Commissioner 
of Insurance); Estate of Kriefall v, 
Sizzler USA Franchise, Inc., 2011 WI 
App 101, 1 60, 335 Wis, 2d 151, 801 
N W.2d 781, 74 U.C.C. Rep, Sery, 2d 
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viDE 
. 901.4 procedure for taking judicial notice of 
$ adjudicative facts 

wis. Stats. § 9021013) through (7) set forth the procedural 
ARIE work governing the judicial notice of adjudicative facts. The 

°] judge has the discretion to take judicial notice sua sponte 
o appropriate. Judicial notice of adjudicative facts is manda- 

tory only where a party requests it and “supplies” the court with 
information meeting the stringent requirements of Wis. Stats. 
s 902.01(2)." 

` Whether the court acts sua sponte or at the request of a party, 
ihe opponent may make a timely request for a hearing. The is- 
sues at the hearing include the propriety of taking judicial notice 
and the “tenor” of the matter noticed. The “tenor” issue refers to 
ihe standards of reasonable indisputability set forth in Wis. Stats. 
$ 902.01(2) and compliance with the “general knowledge” or 
“verifiable authority” requirements. The rule specifically provides 
that in the absence of prior notification by the court that it would 
take judicial notice a party can request a retrospective hearing. 
Should the trial court reverse its prior ruling, the erroneous 
judicial notice may be undone through an order striking it from 
the record, a curative instruction to the jury, or a mistrial in 
extreme cases. 

Judicial notice of adjudicative facts may be taken at any time 
during the proceeding. This covers the entire spectrum from the 
filing of the pleadings to the appellate stage, although the request 
must be timely and constitutional considerations may come into 
play. Judicial notice cannot be used to prove an element of an of- 
fense in a criminal case, no matter how seemingly innocuous the 


trial 
whe! 


Wis. 2d 860, 517 N.W.2d 144, 149 (1994) 


Wis. 2d 761, 451 N.W.2d 799 (Ct. App. 
1989) (cireuit court could take judicial 
notice that its “usual practice” in TPR 
cases was to attach to each order a 
copy of the termination warnings re- 
ferred to in the order and then send 
both the order and the warnings to the 
parent; but the trial court erred when 
i further concluded that the termina- 
ing: warnings were in fact conveyed to 
if parent in this case), It should be 
observed that the inference sought to 
e drawn by the trial court could have 
dy scrutinized under Wis, Stats, 
904.06 (routine practice), 
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1 i ! 
Int In the Appointment of an 
erpreter in State v. Tai V. Le, 184 


(“If a party has what it believes is dis- 
positive evidence—especially evidence 
which likely would be subject to judi- 
cial notice under [Wis. Stats. 
$ 902.01]—it is incumbent upon that 

arty to present such evidence.”); 

isson v, Hansen Storage Co., 2008 WI 
756 N.W.2d 667 (Ct. App, 2008) (insur- 
ance coverage dispute where an out- 
of-state truck driver was 1 ured by a 
forklift driver while he un oaded the 
truck; for summary judgment pur 
poses, the court took judicial notice of 
an affidavit regarding the registration 
status of the driver's truck in lowa 
which the opposing party did not dis- 
pute), — ie) eae | K HIA } 


hen ety rey t 
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fect unh an instruction. The 
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i civil and criminal cases 
h ding provision 0 


once with the correspon 
which provides: 


In a criminal case, the court shall instruct the jury that it mi 


is not required to, accept as conclusive any fact judicially n 


Thus, in federal civil actions, but not in criminal pro 
a judicially noticed adjudicative 
ting evidence is not admissible. 3 ue, r 
the judicially noticed fact has the effect of a permissive in 
in criminal cases. As we have seen, despite the langue 
Wisconsin rule, the courts have held that in state criminal c 
a judge cannot, consistent with the constitution, judicially ne 


an element of the offense.® 


*State v. Harvey, 2002 WI 93, 
99 33-34, 254 Wis. 2d 442, 647 N.W.2d 
189 (2002) (constitutional error oc- 
curred where the trial court judicially 
noticed an element of the offense—the 
fact that the offense occurred in a “city 
park”; the operation of Wis.: Stats, 
$902,01(7) eviscerated the “jury’s op- 


ity to reach an independent, 
rea doubt decision on 
: Giannelli, U 
Evidence § 44.0410) (4th ad rns 
State y. Koe j 
24 117, 536 N W2 30i (cr Ke 
i the State failed to prove 
oe * repeater status at the 
yer as hearing but sought 
record at notico 96 tha fondant 
held peg pontennviethon hearing, 
court further observed thar late"; the 
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EvipENCcE—Jupiciat Norior 
§ 202.1 


902.02 UNIFORM JUDIC 
§ LAW AGH TAL NOTICE OF FOREIGN 


(1) Courts take notice, Every court of thi 
judicial notice of the common law and statutes of phere ry aye 
ritory and other jurisdiction of the United States, (eye 

(2) Information of the court, The court may inf j 
such laws in such manner as it may deem proper, had the gone 
may call upon counsel to aid it in obtaining such information, 

(3) Determined by court; ruling reviewable, The determi- 
nation of such laws shall be made by the court and not by the 
jury, and shall be reviewable. 


(4) Evidence of foreign law, Any party may also present to 
the trial court any admissible evidence of such laws, but, to en- 
able a party to offer evidence of the law in another jurisdiction or 
to ask that judicial notice be taken thereof, reasonable notice 
shall be given to the adverse parties either in the pleadings or 
otherwise. i 

(5) Foreign country. The law of a jurisdiction other than those 
referred to in sub. (1) shall be an issue for the court, but shall not 
be subject to the foregoing provisions concerning judicial notice. 

(6) Interpretation. This section shall be so interpreted as to 
make uniform the law of those states which enact it, — 

(7) Short title. This section may be cited as the Uniform 
Judicial Notice of Foreign Law Act. 

(S.Ct. Order, 59 Wis.2d R1, R38 (1973); amended L.1979, c. 89, § 501) 


AUTHOR’S COMMENTS 
§ 202.1 Commentary AOR tear: 


§ 202.1 Commentary vy he | 

This rule provides some structure for courts in applying laws 
from other jurisdictions.’ Through the device of judicial notice, it 
provides a procedural framework for informing the court of the 
laws of different countries as well as other jurisdictions under 
the aegis of the United States government.” 

Every court in Wisconsin must take judicial notice of the com- 
mon law and statutes of every state, territory, and other jurisdic- 
tion of the United States? The necessary information may be 
provided by counsel, who will often have the motivation to do so 


’Wis, Stats, § 902,02 Judicial 


Iwi i Council Committee’s Note, —— 
Wis, Stats, § 902,02(7) provides Yds 
that this statute may be sited, as the a Mattan of Batata oi tamon ns 
i ici i i n 18, EF) MIRAT x ? 4 wy 
paige Judicial Notice o lis Ane. 1901) (in petition seeking probate 
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the parties to 
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another jurisdiction as well n E Bonen 
notice of such laws, provide Ehe 
notice.” The notice may be acco! p TE 
including the pleadings. he ROE EA i, 
apply to Wisconsin law in VISE adze in ane 
and avoid ex parte communications with the judg y event 
The term “admissible evidence is 
broadly construed as any 1n 
is reasonably accurate and comp 
to make such determination 


contemplated. Moreover, Wis. 


to the facts. 1 ay 
The more difficult problems posed by establishing the law offa 
foreign country are, however, subject to far different treatment, — 
Wisconsin law provides that disputes over foreign law (¢.g., 
Mexican, Canadian, or German law) are governed procedurally ~ 
as disputed issues of “fact,” not law (unlike the approach in 2 
federal courts).* Thus, parties must provide the court with evie _ 
dence of the foreign law, which may take the form of treatises 
(translated) or even expert witnesses. A circuit court “may not 
take judicial notice of a foreign country’s law” because “the issue 
of what the law of a foreign country requires is one of pure fact 
that must be proved.” That said. it would s h | 
direct a verdict on a foreign law į eem that a court may 
gn law issue that is not reasonably 
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of a will by an Arizona testator, held 

: fea gal firework 
het the trial court abused its discre- judicial notice of Illinois Fi 
10n in rejecting the petition; the court Regulation ot Tiinoig Pinag 
observed that under Wis. Stats, the issues th 
$ 902.02 every court of this state EER 
shall” take judicial notice of the law 2006 wee 
of other states: “A Wisconsin court SBD 213, T4 
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gupench JUDICIA® NOTICE $ 208.1 


d on the record. 


03 COUNTY AND MUNICIPAL ORDINAN ; 
s 902.03 CO MINISTRATIVE RULES OF STATE ANG 
FEDERAL AGENCIES 
1) The courts of this state, including the court of appeal 

„e supreme court, shall take judicial notice of: hassle oi 

(a) County and municipal ordinances in those counties in 
which the particular court has jurisdiction; and 

(b) All rules of state agencies which have been published in 
the Wisconsin administrative code or register and all orders of 
such agencies. 
(2) The courts of this state, including the court of appeals and 
the supreme court, may take judicial notice, if requested by a 
party and supplied with the necessary information, of all rules 
and orders of federal agencies. 
(S.Ct. Order, 59 Wis.2d R1, R40 (1973); amended L.1977, c. 187, § 122; 1993 
Act 246, § 238) 


dispute 


tl 


AUTHOR’S COMMENTS 
§ 203.1 Commentary 


§ 203.1 Commentary : 

This rule provides express authority for the court's inherent 
power to take judicial notice of the applicable ordinances or 
administrative rules when called upon to make decisions involv- 
ing these rules. It reflects the ante-internet era, when finding lo- 
cal laws or administrative regulations presented more of a chal- 
lenge than just logging into one’s computer and “searching.” In 
general courts have broad authority to take judicial notice of law, 
foreign or domestic.’ The practical effect of the power to take 
judicial notice on these issues is to allow the court to go beyond 
what was presented (or not presented) by counsel for the parties. 
Wis. Stats. § 902.03 (or Wis. Stats. $ 902.02) applies whenever 
the court looks to legal sources in making a determination. For 
example, a judge’s resort to tax tables and tax laws when 
determining the proper amount of maintenance or child support 
implicates this rule,’ 

Courts are directed to take judicial notice of all county and mu- 
nicipal ordinances in those counties in which the courts have 


iii TE 
[Secti , 477 N,W.2d 59, 62 (Ct. App. 
ction 203,1] 1901) (in reaching this result the court 


ed ‘McCormick, Evidence § 335 (7th peferenced without explanation Wis, 
i Stats, § 902.01, governing judicial no- 


?See Bigone v, Bisone, 165 Wis. tice of adjudicative facts), 
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search avenues. 

The courts are aiso 
rules of state agencies W 
Wisconsin administra 
includes “all orders” of su 
tion of law for the court, 
writings, authentication, Or 
the rule or the order. 

Wisconsin courts h 


essary information.° 


Slt v. Hegwood, 2005 WI App 

257, n.5, 287 Wis. 2d 853, 708 N.W.2d 
21 (Ct. App. 2005) (trial court properly 
took judicial notice of a municipal code 
vision, as was required by 

$ 902.03); Becker v. State Farm Mut. 
Auto. Ins. Co., 141 Wis. 2d 804, 416 
N.W.2d 906 (Ct. App. 1987) (dog bite 
case in which the court took judicial 
notice of a municipal ordinance forbid- 


ding owners to allow dogs to run at 


lange); City of Madison v. Two Crow, 
88 Wis. 2d 156, 276 N.W.2d 359 (Ct. 
App. 1979) (ordinance for malicious 
destruction of property, violation for 
which defendant was arrested); Krauza 
y, Mauritz, 78 Wis. 2d 276, 254 N.W.2d 
261 (1977) (zoning ordinance), 

_ “Friends of the Earth v, Public 
Service Commission, 78 Wis, 2d 388, 
254 N.W.2d 299, 21 Pub. Util, Rep, 4th 
(PUR) 201 (1977) (supreme court took 
judicial notice of a order entered 
after the trial court’s decision), 

_ “Rotor-Aire, Inc. y, Mart 
Wis, 2d 778, 275 N,W.2d 701 (1970) Cy 
a action brought fo recover the cost 
PY ns, the ” 
preme court took judicial notice of PAA 
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regulations concerning the grantu 
credits for flight instruction); Uman; 
v. ABC Ins. Co., 2008 WI App 10! 
q 55, 313 Wis, 2d 445, 756 N.W.2d 6 
237 Ed, Law Rep. 860 (Ct. App 
decision affd and remanded 
grounds, 2009 WI 82, 319 Wi 
769 N.W.2d 1, 246 Ed. Law 
(2009) (the court “assumed 
deciding” that it had the ¢ 
take judicial notice of an OS 
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CHAPTER 903 EVIDENCE—PRESUMPTIONS 

$ 903.01 Presumptions in General 

§ 301,1 Introduction; burdens of proof 

§ 801.2 Presumptions and inferences generally 

§ 301.3 Thayer’s theory of presumptions; Fed. R, Evid. 301 

§ 301.4 Morgan’s theory of presumptions; Wis. Stats. § 903.01 
§ 903.03 Presumptions in Criminal Cases 

$ 3038.1 Introduction 


§ 308.2 The operation of Wis. Stats. § 903.03 


§ 903.01 PRESUMPTIONS IN GENERAL 

Except as provided by statute, a presumption recognized at 
common law or created by statute, including statutory provisions 
that certain basic facts are prima facie evidence of other facts, 
imposes on the party relying on the presumption the burden of 
proving the basic facts, but once the basic facts are found to exist 
the presumption imposes on the party against whom it is directed 
the burden of proving that the nonexistence of the presumed fact 
is more probable than its existence. 

(S.Ct. Order, 59 Wis.2d R1, R41 (1973)) 


AUTHOR’S COMMENTS 
§ 301.1 Introduction; burdens of proof 
§ 301.2 Presumptions and inferences generally 
§ 301.3 Thayer's theory of presumptions; Fed. R. Evid. 301 
§ 301.4 Morgan’s theory of presumptions; Wis. Stats. § 903.01 


§ 301.1 Introduction; burdens of proof 

The subject of inferences and presumptions is inextricably 
bound up with burdens of proof. Together they raise important 
questions regarding the determination of factual issues at trial, 
particularly the problem of demarcating the role of judge and 
jury in jury trials. Instructions on inferences advise juries about 
how they should think about a certain problem.' Presumptions 
have a greater force, at least theoretically, but this area of law is 
mired in controversy and disagreement over how much effect a 
Presumption should have and how it functions in the context ofa 
jury trial.’ In order to understand presumptions, one must have a 
thorough grounding in burdens of proof, 
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[Section 301.1] *See § 301.2; 
See § 301,2, 
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§ 301.1 : 
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ferent procedural role 
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He even the charge, claim, or defenie: 
The law recognizes three levels 0 
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(“greater weight”) of the evidence. This § 
substantive issues in civil litigation an ; 
governs the determination of preliminary questions Of ta 
trial judge under Wis. Stats. $ 901.04(1).° It calls upon t 
of fact (judge or jury) to decide whether the existence of th 
is more likely than its nonexistence (or vice versa dey e 
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and convincing evidence. It applies ar 
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EvipENCE—PRESUMPTIONS § 301.1 
these issues by a reasonable trier of fact. Criminal d 
subject to different treatment, as discussed below, 

In determining whether the burden of production has been 
met, the judge is necessarily projecting what a reasonable fact- 
finder could do with the evidence, The judge is neither deciding 
the factual issue nor calculating the odds in favor of any particu- 
lar decision by the trier of fact. The trial judge always determines 
the burden of production issue, whether the trial is to the bench 
or to a jury. This concept is sometimes called the risk of 
nonproduction, which is a descriptive term emphasizing that the 
party bearing this burden must satisfy it or face a directed verdict 
or other adverse finding on the issue, 

The burden of persuasion is not implicated until the burden of 
production has been satisfied. The burden of persuasion, 


efenses are 


trier of fact must be convinced by a preponderance of the evi- 
dence on all ultimate issues (e.g., duty). If the trier of fact is in 


sue, trial procedure demands a decision for one party or the other. 
If the issue of fact is for the judge, then the judge must decide 
what it is. If it is for the jury, then the jury must come to some 
decision. 

To summarize, the burden of production focuses on whether 
there is sufficient evidence in the record upon which a reasonable 
trier of fact can make a decision, regardless of what the decision 
may be. If there is sufficient evidence, the matter is entrusted to 
the trier of fact for a definitive determination in accordance with 
the appropriate level of proof. The burden of persuasion serves to 
“make” the decision where the trier of fact is in equipoise. 

Every issue of fact implicates both of these burdens. It will 
generally be the case, but not always, that the party bearing the 
burden of production will also assume the burden of persuasion. 
Problems involving the burden of proof are most commonly 
encountered with respect to material elements of the charge, 
Claim, or defense; that is, the ultimate issues that must be decided 
in reaching a yerdict, In jury trials, the judge determines whether 
the burden of production has been met, If it has, the issue then 
g0es to the jury, which must decide the matter in accordance 


errr ese 
"See McCormick on Evidence  § 886 (Tth ed.), 
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‘ nt of the burden 
RIE e a critical decision 
proof to a party on a substantive 18 
one that is gov ; 
reason, the subject will not 
Although material elemen j 
involve the most dramatic (and cle is Adoi 
of proof operate, Me Ea estan nA : 
a case. Most important, que astions of fact that the 
evidence often pose preliminary quest! ae 
judge must decide under Wis. Stats. § 901.04(1). For exampl 
applying the coconspirator exception to 
judge must determine whether the out-o (a) bythe 
made (1) during the course of the conspiracy, Hee l 
dant’s fellow conspirator, and (3) in furtherance of the conspir 
Similarly, the excited utterance exception demands thatthe j 
find that the declarant was sufficiently startled or agitated 1 
making the statement, etc. In both of these examples, the ji 
must resolve all factual questions in applying the hearsay) 
Admissibility issues falling under the head of conditional 
vancy, such as authentication and credibility, are governe 
§ 904.04(2) and raise a different set of issues. Assume, 
example, that the judge is convinced by a preponderance o 
evidence that the hearsay falls within the excited utter 
exception, but now opponent also denies that. the excited u 
ance was ever uttered in the first place. Confronted with 
objection, the judge need only find that a reasonable jury « 
find that the declarant uttered the statement by a préponderai 


of the evidence. It is up to the proponent to pe lera 
fact that the statement was ma de!" ' persuade the- 
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(the persuasion burden). 


§ 301.2 Presumptions and inferences generally 
In the taxonomy of the law there is a critical difference be- 


( oreover, presumpti 

vary in their procedural effect, as discussed below with téapedt’ to 
Fed. R. Evid. 301 and Wis, Stats, § 908.01," Finally, the cage law 
and statutes harbor a wide variety of presumptions that address 


reflects, A true inference may be accepted or rejected by the trier 


court of appeals succinctly 


explained the operation of evidentiary inferences: 
Thus, a permissive inference is judicially-approved logic that 


endorses evidence of a basic fact as circumstantiall 


sufficient to 


permit, but not compel, an inferred fact which must be established 
if the finder of the fact’s affirmative ultimate conclusion is to be 


upheld.* 


The inference may be communicated to the jury through argu- 
ment by counsel or through a jury instruction; it is not binding 


on the jury. 


Presumptions have a greater impact than inferences and func- 
tion differently. It is important, however, to distinguish among 
the various kinds of presumptions, “Irrebuttable presumptions” 
are not true presumptions but rather substantive rules of law 


reflecting public policy 


choices, An irrebuttable 


presumption 


directs that upon a finding of fact X, the trier of fact must as- 
sume fact Y. In effect, then, it is a rule of law that equates proof 
of fact Y with proof of fact X.4 For example, most jurisdictions, 


including Wisconsin, have statu 


[Section 301.2] 


. "See Weinstein, Basic Problems 
of State and Federal Evidence 28 (5th 
ed.) (discussing eight different views 
of presumptions), 


E g., Wis. Stats. ch, 891 (pre- 
sumptions), which embraces several 
ozen presumptions ranging from vil- 
lage records to mailed service, Chapter 
891 is not the final resting place of all 
presumptions; they are found through- 
Out the statutes, Their multiplicity 
Precludes even a modest attempt to 
catalogue them, 


tes providing that children under 


Genova v. State, 91 Wis. 2d 595, 
607, 283 N.W.2d 488, 488 (Ct. App. 
1979); Kochanski v, Speedway Super- 
America, LLC, 2014 WI 72, T 18, 356 
Wis. 2d 1, 850 N.W.2d 160 (2014) (the 
“missing witness” rule creates only a 
permissive inference; it is not a pre- 
sumption within the meaning of Wis. 
Stats, § 903.01), 

‘Village of Brown Deer v Balis- 
terri, 2018 WI App 187, 1 19, 851 Wis. 
2d 665, 841 N,W.2d 59 (Ct, App. 2013) 
(dispute between residents and village 
over a street improvement plan where 
the court ruled that the residents were 
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in the middle area b twe 
A rebuttable presumption Pere mption: In this text the ta 


i d irrebuttable pre ail 
ecsumption” refers only to rebuttable presumption i lat 
ever type). The standard definition of presump a ha 
critical relationship between the basic facts an P 2 


aay l dural device 
[A] presumption may be defined as a proce T abs ty 
requires that the existence of a fact (presume ac’ è 
established when certain other facts (basic facts) are ostora 
unless and until a certain specified condition is ful led? ge : 


Thayer and Morgan, two of the leading figures in the 
evidence. Thayer’s ideas are captured in Fed. R. Ev 
Morgan’s theory is embraced by Wis. Stats. § 903.01 
original draft of the federal rules). The difference betwee 
concepts is explained below.’ : Oe A 

A presumption is useful because it functions as an e 
shortcut. Presumptions of whatever sort are created for 
of pre policy, fairness in the proceedings, and the pr r 


į 


of life." Generally, a presumption is employed where a | 
establish the existence of the presumed fact but Lane 


not entitled to compensation; held that 
the statute authorizing the street 
provement was not unconstitutional 

as it created only a rebuttable, not a 
conclusive, presumption, as governed 
by $903.01); General Cas. Co, of 
Wisconsin y. Labor and Industry 
Review Com’n, 165 Wis, 2d 174, 477 
alah rad Leo one App. 1991) (dis- 
loss presumption”, 

“[blecause of the difficulty in determin: 
ing when an occupational disease 
ripens into a porn tion, the 
earlier cases created a conclusive 
presumption that the point is reached 


when the employee firs Ky 
loss due to an 2 first a 


of disability). 


See Wis. Stata. § 
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of proving it.° For example, assume 
Kee that opponent received notice of ndthothines Terederae olf 
known presumption providing tħat a letter properly mailed w á 
received by the addressee. ® (Note: The presumption is a creat ia 
of the traditional postal system, not “email.”) If the opponent hal 
admitted receiving the letter in the regular (US) mail fem 
roponent will undoubtedly use the admission to prove rece t 
and thus notice. Where the oppònent denies having received tHe 
jetter and the only evidence of receipt is that the letter was 
mailed, the presumption becomes much more useful. In this 
example, proof of the basic facts (the letter was duly mailed) 
entitles the proponent to have the trier of fact assume the exis- 
tence of the presumed fact (the letter was received), “unless and 
until” the opponent “satisfies a specified condition.” The presump- 
tion also establishes a prima facie case on the issue of notice, 
thereby averting a directed verdict on this issue.” The presump- 
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Basic Inc, v. Levinson, 485 U.S. 
224, 243—45, 108 S. Ct. 978, 99 L. Ed, 
2d 194, Fed. Sec. L. Rep. (CCH) P 
93645, 24 Fed. R. Evid. Serv. 961, 10 
Fed. R. Serv. 3d 308 (1988). (“Presump- 
tions typically serve to assist courts in 
managing circumstances in which 
direct proof, for one reason or another, 
is rendered difficult.”). 


See State v. Collova, 79 Wis. 2d 


473, 487 n.9, 255 N.W.2d 581, 588 n.9 


(1977). 

"See Genova v. State, 91 Wis. 2d 
595, 607, 283 N.W.2d 483, 489 (Ct. 
App. 1979) (“Presumptions and per- 
missive inferences are procedural tools 
that enable a plaintiff to survive a mo- 
tion to dismiss (nonsuit or directed 
verdict) or, on review, establish the 
circumstantial sufficiency of the evi- 
dence to justify a predicate fact.”). 

See also State ex rel. Flores v. 
State, 183 Wis, 2d 587, 612, 516 N.W.2d 
362, 370 (1994) which discusses the 
presumption of mailing in the context 
of post-conviction evidentiary hearings 
on claims of ineffective assistance of 
counsel. The court observed that evi- 
dence of mailing can be proven (cir- 
cumstantially) through evidence of 

ow an organization routinely handles 
the mail, as permitted under Wis, 
Stats. § 904.06. Evidence of the rou- 
tine practice 


raises a rebuttable presumption which 
merely shifts to the challenging party 
the burden of presenting credible evi- 
dence of non-receipt. Such a presump- 
tion may not, however, be given conclu- 
sive effect without violating the due 
process clause. If the defendant denies 
receipt of the mailing, the presumption 
is spent and a question of fact is raised. 
The issue is then one of credibility for 
the factfinder. The factfinder may be- 
lieve the denial of receipt or the fact- 
finder may disbelieve the denial of 
receipt. However, once the presump- 
tion of mailing has been credited, as it 
was by the referee in this case, then it 
may not be overcome without a denial 
of receipt. Hence, it was clearly errone- 
ous to conclude that Mr, Flores did not 
receive the mailing when in fact he did 
u not deny receiving it. i} 
188 Wis. 2d at 618-14 (citations 
omitted). 

Apparently for due process rea- 
sons, the presumption described above 
more closely resembles the Thayer- 
type “bursting bubble” presumption 
found in Fed. R. Evid. 801 as opposed 
to the more “virile” Morgan-type set 
forth in Wis, Stats, § 903.01, See also 
Odd §.-G, v., Carolyn S.-G., 194 Wis. 
2d 865, B33 N.W.2d 794, 797 (1995) 
(quoting the treatise), where the 
court explained the operation of Wis, 
Stats, § 903,01 in the context of abani 
donment actions involving the at 
untary termination of parental rights). 
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tion remains in fore 
the opponent. The “spect 
tween the Thayer and Morgan 


on 


charged, the “bubble bursts” and the presumption has no 
effect. Should the opponent fail to satisfy the burden of 
tion on the presumed fact, the proponent is entitled to a 
verdict on the presumed facts, assuming the basic - 
proven. | Og Hea 

The Morgan approach confers much greater powe: 
presumption. It shifts to the opponent both the burden o 
tion and the burden of persuasion of establishing the 
tence of the presumed facts. Put differently, the presum 
stand unless the opponent persuades us otherwise. Morg 
is more fully discussed below with regard to Wis. Stats. § 


$ 301.3 ail theory of presumptions; Fed. R. E 


Commentators accurately observe that Fed. R Evid. 
a “distinct Thayerian flavor,”' Althou ws. 
recommended a rule that followed Morgan 
rejected it in favor of a Thayerian r 
force to presumptions in civil cases; 


Because Flores was a criminal case 
rhaps it is better ; 
on cating understood as 


ue process protection 

into Wis. Stats. § 903,03 
even though the supreme court did not 
have the opportunity to directly ad. 


the of ei ; 
§ 903.01 or Wis, tata w A teis; 


"The constitutionalit i 
presumptions ig ET prh Ppa M. 
Graham, Handbook of Federal 
Evidence § 301.6 (7th ed.); McCormick 
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In a civil case, unless’a federal stat 
otherwise, the party against whom a 
the burden of producing evidence to 
this rule does not shift the burden of persuasio. 


the party who had it originally. 


Fed. R. Evid. 301 does not create any 


serves only as the default rule that governs the vitality of 
presumptions unless a statute or 


the opponent on the presumed facts.° The burden of persuasion 
on the presumed facts remains unaffected by the rule. The 
h the production and persuasion 
burdens with respect to the basic facts.* All burdens are indexed 
to the preponderance standards.’ The Thayer ; 
jury's involvement to finding the basic facts. If 
not contest the basic facts or fails to “burst the 
forward with sufficient evidence 
presumed facts, the judge directs a 
(again, assuming the basic facts are 
the presumptions disappears.* Put 
imposes the heavy lifting on the trial judge, not the jury. 


proponent, of course, bears bot 


“See Currie v. State Dept: of 
Industry, Labor and Human Relations, 
Equal Rights Div., 210 Wis. 2d 380, 
565 N.W.2d 253 (Ct. App. 1997). ©.) | 


‘See Texas Dept. of Community © 


Affairs v. Burdiné, 450 U.S. 248, 101 
S, Ct. 1089, 67 L. Ed. 2d 207, 25 Fair 
Empl. Prac. Cas. (BNA) 113, 25 Empl. 


Prac. Dec. (CCH) P 31544, 9 Fed. R- 


Evid. Serv. 1 (1981): See also Currie v. 
State Dept. of Industry, Labor and 
Human Relations, Equal Rights Div., 
210 Wis. 2d 380, 565 N.W.2d 253 (Ct. 
App. 1997) (contrasting the federal ap- 
proach under Federal Rule of Evidence 
301 with Wisconsin’s approach under 
Wis. Stats. § 903.01 in the context of 
employment discrimination actions). 
"McCann v. Newman Irrevocable 
Trust, 458 F.3d 281, 287-88, 70 Fed. 
R: Evid. Serv. 1044 (8d Cir, 2006) 
(reversing the trial court because it 
required proof by clear and convincing 
evidence of a change in domicile for 
Purposes of establishing federal juris- 
diction; the opinion features a helpful 
explanation of Fed, R. Evid, 301’s 
“bursting bubble” operation in general 
and in change of domicile cases in 
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ute or these rules provide 
Presumption is directed has 
rebut the presumption, But 
n, which remains on 


presumption; rather, it 


rule otherwise provides. | 
production shifts to 


approach limits a 
the opponent does 
bubble” by coming 
of the nonéxistence of the 
verdict on the presumed fact 
proven). If the bubble bursts, 
differently, Thayer’s approach 


particular: “The party claiming a new 
domicile bears the initial burden of 
producing sufficient evidence to rebut 
the presumption in favor of the estab- 

‘lished domicile. If the party does 50, 
the presumption disappears, the case 
goes forward, and the party asserting 
jurisdiction bears the burden of proy- 
ing diversity of citizenship.”). 


*Lupyan v, Corinthian Colleges 
Inc., 761 F.3d 314, 321, 808 Ed. Law 
Rep. 96, 23 Wage & Hour Cas. 2d 
(BNA) 174, 98 Empl. Prac. Dec. (CCH) 
P 45180, 164 Lab. Cas. (CCH) P 36253 
(8d Cir. 2014) (“under Rule 301, Lupy- 
an’s contention that she had no notice 
that her leave was subject to the limi- 
tations of the FMLA because she never 
received CCI’s Letter, sufficiently 
burst the mailbox rule's presumption, 
to require a jury to determine 


le creg- 
ibility of her testimony, sel tha 
of CCPs witnesses, The Distri So i 
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of the presume fac 
the trier of het ultimately reJ 
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proponent may, however, re 
appropriate. 


§ 301.4 Morgan’s theory of 
§ 903.01 


“Wis. Stats. § 903.01 is modeled upo i e 
ber oot Pe ded by the Supreme Coun 
Congress. It embraces Morgan’s theory © pres N- 
provides that both the burden, of production ae pi hi 3 
to the opponent as to the presumed facts. -1e pE Poe 
presumption bears both the production and persuasion 
with respect to the basic facts.’ . ' sin 

Not all presumptions in Wisconsin, are, however, Mo 
presumptions. The Uniform Commercial Code (UCC), for 
is sprinkled with non-Morgan presumptions. The UCI 
“presumption” in Wis. Stats. § 401.201(2)(pm) in clear h 


terms: 


Ar R SO AE MA 
“Presumption” or “presume” means that the trier of fact m 
the existence of the fact presumed unless and until evi 

introduced which would support a finding of its nonexisten 


“Wis. Stats. § 903.01 functions as a default rule o 
tions; that is, it governs the force of presumptions in ` 
unless the particular statute or case law specifies otherwis 
the UCC presumptions discussed above).? Any contre 
should be manifest by clear, direct langu ‘catins 


See McCormick on Evidence 
§ 344 (7th ed.), NB Se 
[Section 301,4] 


tea 

See especially Odd §.-G. x 
Carolyn 8,-G., 194 Wis, 2d 365, 533 
N.W.2d 794, 797 (1995) (discussing the 
operation of Wis, Stats, § 908.01 and 
quoting the treatise) and Marine 
Bank v, Taz’s Trucking Ine., 2005 WI 
65, 128, 281 Wis, 2d 275, 697 N,W,2d 
90 (2005), See also Kruse y, Horlan, 


Industries, Inc., 180 Mp tit 


865-66, 387 N.W.2d 64 i 
(“Under Wisconsin law, TANER 
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Evi DENCE—PRESUMPTIONS §.301.4 
the burden of production, and not the burden of persuasion, shifts 
as to the presumed facts.” Ambiguous rules are by default 
governed by Wis. Stats. § 903.01. Moreover, statutes or common 
Jaw rules using the expression ‘prima facie” are expressly treated 
as Morgan-type presumptions.’ 

As a result of Wis. Stats. § 903.01, it'is unnecessary in civil 
cases to distinguish presumptions that are grounded in logic or 
experience in everyday life (e.g., the presumption regarding mail- 
ing and receipt) from those that reflect public policy.’ Under for- 
mer practice the “strength” of the presumption depended upon 
the perceived justification (logic and experience versus social 
policy) for the rule. This difficulty has been eliminated by Wis. 
Stats. § 903.01.° Regardless of the source of the presumption, it 
will have the effect provided under Wis. Stats. § 903.01 unless 


the rule clearly indicates a lesser (or greater) effect. 


in the context of employment discrimi- 
nation actions. The court of appeals 
observed that Wis. Stats. § 903.01 
“merely describes how presumptions 
work in Wisconsin; it does not deter- 
mine when a party is entitled to a 
presumption.” An additional caveat is 
that the legislature can craft the pre- 
sumption as it sees fit and can depart 
from the Morgan approach. 

See also City of Milwaukee v. 
Hampton, 204 Wis. 2d 49, 553 N.W.2d 
855, 860 (Ct. App. 1996) (defendant 
challenged his conviction under a city 
ordinance for carrying a concealed 
weapon that rendered “per se danger- 
ous” knives with blades longer than 3 
inches; held that Wis. Stats. § 903.01 
“does not even address irrebuttable 
mandatory presumptions” and there- 
fore the city ordinance did not conflict 

with Wis, Stats. § 903.01); Lloyd v, 
Lloyd, 170 Wis. 2d 240, 487 N.W.2d 
647, 652 (Ct. App. 1992) (marital prop- 
erty dispute between the widow and a 
nephew; citing Wis. Stats. § 903.01, 
the court held that the challenger 
bears the burden of showing that the 
Property is not marital); Kovalic v. 

EC Intern., Inc., 161 Wis. 2d 863, 
469 N.W.2d 224, 229-30 (Ct. App. 1991) 
age discrimination case; discussion of 
controlling federal authority creating 
à presumption which shifts only the 
urden of production), | 


SOf course, the presumptive rule 
may be given some other effect. The 
Morgan and Thayer approach are only 
two of among a host of possibilities. 
See Weinstein, Basic Problems of State 
and Sees Evidence ch. 3 (ALI-ABA, 
1976). 


See McCormick on 


Evidence 
§ 342 (7th ed.) (discussing the ambigu- 
ity surrounding the term “prima facie” 
and observing that it is sometimes 
used to describe evidence that is suf- 
ficient to meet the burden of produc- 
tion and sometimes used to denote 
situations in which the evidence of- 
fered by a party is so compelling that 
the burden of production shifts to'the 
opposing party), i iii 
5Mushel v. Town of Molitor, 12 
Wis. 2d 136, 141, 365 N.W.2d 622, 625 
(Ct. App. 1985) (“Two types of rebutta- 
ble presumptions exist, One type is 
invoked for reasons of public policy 
without regard for whether the pre- 
sumptions bears any reasonable rela- 
tionships to the actual fact*presumed. 
[Citation omitted.] The other type of 
presumption is based on facts that rea- 
sonably give rise to an inference of the 
ultimate conclusion embodied in the 
presumption.”). PONE A EEN 
In re Paternity of M.A.V., 149 
Wis. 2d 548, 552-55, 439 N.W.2d 829, 
832 (Ct. App. 1989). See also Wis. 
Stats. $ 908.01 Judicial Council Com- 
mittee’s Note. H ) KASTE Wol 
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Wis, Stats. 


acts. As used 1 
ously to both the puraat, 
persuasion. Satisfying 
proponent, to put 
consideration. The 
the proponent convi 


basic facts by 4 preponderance 0 


burden of persuasion. 
Once the basic facts al 
“imposes” on the party agal 
proving that the nonexistence 
able than its existence.” In s 


tion and 
party both the burden of produc 
to the presumed facts. These burdens are 1n 


civil standard of a preponderance 0 


7SJee Kruse v. Horlamus 
Industries, Inc., 130 Wis. 2d 357, 366, 
387 N.W.2d 64, 67 (1986). 
8Odd S.-G. v. Carolyn S.-G., 194 
Wis. 2d 365, 533 N.W.2d 794, 797 (1995) 
(quoting the treatise), where the 
court explained the operation of Wis. 
Stats. § 903.01 in the context of aban- 
donment actions involving the invol- 
untary termination of parental rights); 
American Family Mut. Ins. Co. v. 
Golke, 2009 WI 81, 1 36, 11 49-51, 319 
Wis. 2d 397, 768 N.W.2d 729 (2009) 
(discussing the rebuttable presump- 
tion of mailing in the context of a spo- 
liation claim where an insurance com- 
pany demolished the fire-damaged 
property in question; held that the in- 
surance company provided adequate 
notice by mailing a letter setting forth 
its intent to, demolish the property, es- 
pecially as the letter’s recipients did 
not deny having received it; hence, the 
insurer's conduct was not “egregious” 
for fo iad of a spoliation claim), 
ee also Bonstores Realty O 
LLC v, City of Wauwatosa, 2018 Wi 
App 181, 11 9-11, 851 Wis, 2d 439, 839 
N,W.2d 893 (Ct, App, 2013) (appeal by 
taxpayer of the assessed value of com- 
mercial property; here the parties 
agreed that the assessed value was get 
at about $25 million (the basic facts) 
which imposed on the opponent tax. 
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market value; held that cireui 
properly weighed the contendi 
dence, finding that it “was n 
suaded that Bonstores had esta 
that it was more probable tk 
that the assessed value was i 
rect.”); Matter of Paternity of | 
155 Wis. 2d 331, 455 N.W.2d 2 
App. 1990), applying a blood te 
sumption applicable in patern 
tions (pre-DNA testing). The € 
showed that during the relevan 
period the mother had sexual 
course with R.L.B., the putative 
and someone named Keith. Thé 
test for R.L.B. did not exclude 
the father, and indicated a 99.36%! 
probability that he was the fathe’ 
Keith was never tested. The ied ri 
turned a verdict finding R.L.B. we 
the father, but the trial court directed 
a verdict in favor of the state on this 
issue based on the strength of th 
presumption, The court of appes 
versed, It held that RiL.B, had m 
burden of production in disproving 
presumed fact through the mot 
testimony that she had used 
ceptives with R.L.B, but not 
R ao, Apparently the jury found th 
:L.B. had also satisfied the burde: 
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otherwise indicated.° 


"fhe Judicial Council Commit- 
tee’s Note, quoted below, is qualified 
d explained in Odd S.-G, v. Carolyn 
an. 194 Wis. 2d 365, 533 N.W.2d 
794, 799 (1995). The supreme court 
rejected the argument that in cases 
involving the termination of parental 
rights (TPR), the “clear and convinc- 
ing’ standard governs both the propo- 
nent’s burden of establishing the basic 
facts and the opponent’s burden of 
showing the nonexistence of the pre- 
sumed facts. Under the applicable 
presumption, the proponent (Odd) had 
to establish the basic facts of abandon- 
ment by clear and convincing evidence. 
Although the opponent, Cally, thereby 
bore the burden of proving “nondisas- 
sociation” from the child once Odd 
satisfied his burdens of production and 
persuasion as to the basic facts, Cal- 
ly’s burden was pegged to the prepon- 
derance standard. The lower standard 
was compelled by. prior case law ad- 
dressing due process rights where the 
State exercises its “awesome power’ to 
terminate parental rights. 
The original Judicial Council 
Committee’s Note to Wis. Stats. 
§ 903.01 stated: 


Implicit in the provision of [Wis. Stats. 
$ 903.01], which provides that all pre- 
sumptions shall have the same effect, 
is a uniform quantum of proof for each 
presumption, Thus, all presumptions 
at common law and all statutory pre- 
sumptions which do not express a 
quantum of proof will require the civil 
standard of proof as the quantum of 
evidence sufficient to prove that the 
nonexistence of the presumed fact is 
more probable than its existence. This 
is a major change in Wisconsin law. 
The Judicial Council explained 


the application of Wis. Stats. § 903.01 
as follows: 


(1) Determination On Evidence 
Relevant Solely to the Basic Facts. 
€n no evidence has been intro- 
duced contrary to the existence of 
the presumed fact, the question of 
its existence depends upon the exis- 
tence of the basic facts: 


(a) If reasonable minds would 
necessarily agree that the evi- 
dence renders the existence of the 
basic facts which give rise to the 
presumed fact more probable than 
not, the judge shall direct the jury, 
to find the presumed fact; or 

(b) If reasonable minds would 
‘necessarily agree that the evi- 
dence does not render the exis- 
tence of the basic facts which give 
rise to the presumed fact more 
probable than not, the judge shall 
direct the jury to find the pre- 
sumed fact does not exist; or 

(c) If reasonable minds would 
not necessarily agree as to 
whether the evidence renders the 
existence of the basic facts which 
give rise to the presumed fact 
more probable than not, the judge 
shall submit, to the jury the ques- 
tion of whether the basic facts, ex- 
ist with the finding as to the exis- 
tence or nonexistence of the 
presumed fact to depend upon the 
jury's determination as to the ex- 
istence of the basic facts, 

(2) Determination. When. the Basic 
Facts Are Established But There Is 
Evidence Directly Disputing the Pre- 
sumed Fact. If the basic facts which 
give rise to the presumed fact have 
been found to exist, but evidence has 


been introduced which tends to 


prove that the presumed fact does 
not exist, 

(a) If reasonable minds would 
necessarily agree as to its exis- 
tence the judge shall direct the 
jury to find the presumed fact; or 

(b) If reasonable minds would 
necessarily agree as to its nonex- 
istence the judge shall direct the 
jury to find the presumed fact does 
not exist; or 

(c) If reasonable minds would 
not necessarily agree as to the ex- 

- istence or the nonexistence of the 
presumed fact, the judge shall - 
submit the matter to the jury. with 
an instruction to find that the 
presumed fact exists unless they 
find from the evidence that its 
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trier 0 
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the basic facts where both se 


Other problems may not be reso 


nonexistence is more probable. 

(3) Determination On Evidence 
Relevant to Both Basic And Pre- 
sumed Facts. When evidence as to 
the existence or nonexistence of the 
basic facts and the evidence of the 
nonexistence of the presumed fact is 
such that reasonable minds would 
not necessarily agree whether the 
existence or nonexistence of the ba- 
sic facts and the nonexistence of the 
presumed fact is more probable than 
not, the judge shall submit the mat- 
ter to the jury with an instruction to 
find the presumed fact if they find 
the existence of the basic facts is 
more probable than not but to find 
the nonexistence of the presumed 

- fact notwithstanding having found 
‘the basic facts if they find the non- 
existence of the presumed fact is 
more probable, 

Under no circumstances should the 
foregoing analysis be considered a form 
of jury instruction where submission to 
the jury is required; it is far too compli- 
cated for that. However, it may provide 
a or pee renee’ set of principles for 
ep ce ip the formulation of jury 


An invaluable 
j r L resource are t 
Wisconsin jury instructions on aee ne 
Bapecis and types of presumptions, See 
me heraa i 349 through 356 (2016) 
papal , Handbook of Federal 
; an $ 301:18 (7th ed,) (discussin 
jury nstructions for both Morgan» | 
yer-type presumptions), 
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arises over the validity of a second marriage absent clear evi- 
dence of a divorce or death ending a first marriage. Commenta- 
tors favor two approaches. The first compels the court to select 
the presumption that is “grounded in a predominant social 
policy.” Put differently, the presumption serving “weightier” 
social policy prevails, an admittedly difficult determination that 
courts nonetheless frequently make when interpreting statutes 
or the nuances of common law rules. This approach may be ap- 
propriate where both conflicting presumptions are rooted in 
“social policy,” but is more awkward when one is rooted in prob- 
ability (life experiences) and the other in social policy (however 
defined). A second “perhaps even better approach to the problem 
is to sidestep the conflict entirely and create a new presumption.”™ 
In some ways, however, this second approach seems not so much 
to “sidestep” the problem as to further complicate matters by 
creating a third “uber” presumption that trumps the other two. 
In sum, it is suggested that the first approach, choosing between 
the two based on prevailing social policy, seems the more 
straightforward way of resolving the matter. 


§ 903.08 PRESUMPTIONS IN CRIMINAL CASES 

(1) Scope. Except as otherwise provided by statute, in criminal 
cases, presumptions against an accused, recognized at common 
law or created by statute, including statutory provisions that 
certain facts are prima facie evidence of other facts or of guilt, 
are governed by this rule. | | 

(2) Submission to jury. The judge is not authorized to direct 
the jury to find a presumed fact against the accused. When the 
presumed fact establishes guilt or is an element of the offense or 
negatives a defense, the judge may submit the question of guilt 
or of the existence of the presumed fact to the jury, if, but only if, 
a reasonable juror on the evidence as a whole, including the evi- 


tion of fraud, unless the POA explicitly a fiduciary duty (see 11 38-39), which 


authorizes self-dealing. We further 
hold that when, as in the present case, 
these two conflicting and inconsistent 
presumptions coincide, the circuit 
court is free to make a determination 
based on the facts and the credibility 
of the witnesses, as the circuit court 
did here.”), Russ involved a stark 
conflict between a presumption gov- 
erning a power of attorney document 
(P OA), which created a fiduciary obli- 
gation, and another governing joint 
checking accounts, which permitted 
self-dealing.” The circuit court prop- 
erly found that there was no breach of 


(apparently) means that the trial judge 
properly rejected the basic’ facts re- 
garding the POA presumption. I say 
“apparently” because the trial court 
reformed the POA document based on 
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ing the inconsistent presumptions 
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The subject of presumptions in criminal cases invokes 
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(substantive and procedural), and constitutional law. Pla 
perspective, Wis. Stats. § 903.03 plays little more than a 
role to more pressing issues involving constitutional and 
law. Its implications are important only after the other 
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sive discussion of this subject is beyond the scope of this 
Nevertheless, it is necessary and helpful to canvass this c 
field of related problems in order to understand th limi : 
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+o whether they are mandatory or permissive. A “mandatory 
presumption” shifts at least the burden of production. It can also 
shift the burden of persuasion. The presumption’s mandatory 
nature derives from its directive that the presumed facts must be 
found from the basic facts unless the opponent has done 
something to prevent this. The “something” usually requires that 
the opponent satisfy either the burden of production or the 
burden of persuasion on some issue, depending upon the nature 
of the mandatory presumption.’ The courts sometimes use the 
phrase “mandatory conclusive presumption” to describe a rule 


5E.g., State v. Loomer, 153 Wis. ference between mandatory and per- 
2d 645, 451 N.W.2d 470, 471-72 (Ct. missive presumptions: , 
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with regard to the tests for their con- 
stitutional permissibility as well,”) 
(citations omitted). 
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except on an “element” of the offense," Thus, it is permissible to 
impose both the production and persuasion burdens on a criminal 
defendant to establish an insanity defense, but not to prove alibi. 
Distinguishing an element of the crime from a “true affirmative 
defense” has posed considerable problems. i 
Mandatory presumptions are subject to a different constitu- 
tonal standard, apparently even where they are the functional 
equivalent of an affirmative defense. A mandatory presumption 
that places the burden of persuasion on the defendant as to the 
presumed fact requires a determination that a reasonable person 
could find the presumed fact from the basic fact beyond a reason- 
able doubt. The probability of inferring the presumed fact from 
the basic fact is based upon the “legislative” facts that support 
the presumption, not the evidence in the particular case. °: A 
mandatory presumption cannot shift the burden of persuasion on 
an element of the offense." 
The constitutionality of permissive “inferences” are assessed. by 
a lower standard. The test for inferences is whether a reasonable 
trier of fact, based upon the evidence introduced in the particular 


“See State v. Kummer, 100 Wis. 
2d 220, 225, 301 N.W.2d 240, 243 
(1981). McCormick on Evidence § 347 
‘Tth ed.). 

15E.g., State v. McGuire, 2007 WI 
App 139, 19 27, 29-30, 302 Wis. 2d 
688, 735 N.W.2d 555, Blue Sky L..Rep. 
(CCH) P 74637 (Ct. App. 2007) (in a 
prosecution for fraudulently selling se- 
curities, the trial court did not imper- 
missibly shift the burden of proof on 
any element of the offense when the 
judge “observed that ‘[a] note is pre- 
sumed to be a security ”; the court of 
appeals observed that “[wlhen the trial 
court said that there is a presumption 
that a note is a security, the court was 
merely speaking the obyious based on 
the language of the statute, In no 
sense did the court relieve the State of 
e burden to show that McGuire sold 
JeLuisa a note, And the evidence 
unequivocally shows that such a sale 
occured, With the State having estab- 
ished this fact, the question then 
>ecame whether the context of the 
se nonetheless indicated that 
or airea note should not be consid- 
conte curity under the ‘unless the 
of t ‘a otherwise requires’ language 

e statute. This, of course, was 


McGuire’s theory of defense. As such, 
the burden of going forward with evi- 
dence in support of this defense was 
properly assigned to McGuire. This 
was not impermissible burden shift- 
ing. To the contrary, it merely pointed 
up the factual dispute that lay at the 
heart of the case, and the trier of fact 
(here the trial court) answered the 
question.”) (citation and note omitted). 

See Dixon v. U.S., 548.U.S. 1, 
126 S. Ct.,.2437, 2442, 165 L. Ed. 2d 
299 (2006) (Congress lawfully placed 
both the production and persuasion 
burden on the defendant to establish 
coercion as an affirmative defense); 
Martin v. Ohio, 480 U.S, 228, 107 S. 
Ct, 1098, 94 L. Ed. 2d 267 (1987) 
(upholding Ohio law that gave the 
defendant both burdens on the issue 
of self-defense), l 


McCormick on Evidence § 347 
(Tth ed.), l 
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898, 111.S, Ct, 1884, 1891, 114 L, Ed. 
2d 432 (1991) (discussing proper ap- 
plication of harmless error standard to 
a constitutionally infirm mandatory 
presumption), 
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` Subsection (2) describes the procedural functioning of a pe 


sive presumption against the accused in criminal cases. Th 
sentence declares that a judge cannot direct a jury to fin 
presumed fact against an accused, There is no distinction dray 
between presumed facts that establish an element of the offer 
and those directed at some'other issue.‘ WES 
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"State v. McGuire, 2007 WI App 
139, 1 27, 30, 302 Wis. 2d 688, 735 
N.W.2d 555, Blue Sky L, Rep. (CCH) P 
74637 (Ct. App. 2007) (prosecution for 
fraudulently selling securities; no due 
process error occurred when the judge 
“observed that ‘[a] note'is presumed to 
be a security’ ”: “The presumption cre- 
ated by the statute allows, but does 
not require, the’ fact finder to deter- 
mine the existence of an element of the 
crime—that is, an ultimate or ‘elemen- 
tal fact—trom the existence of one or 
more evidentiary or basic facts A 
permissive presumption generally is 
constitutional as long as there is 
rational connection between the haein 
fact and the elemental fact. Granted, 
the State was aided by the presump- 
tion, but at this juncture it was u a 
McGuire to chip away at the State’ 
case as opposing parties charac 4 
cally do.”) (citation omitted). 
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me regardless of whether the fact presumed is an el 

ay cpeaiey el Wis. Stats. § 903.03(2) requires different infest 
old showings for each." In the case of a permissive presumption 
involving an element of the criminal offense, or which’ negatives 
an affirmative defense, the rule sets forth a stringent standard, 
The judge may submit the existence of this presumed fact to the 
jury only if a reasonable person could find its existence beyond a 
reasonable doubt, based on the evidence as a whole. The assess- 
ment may inelude evidence of the basic facts. 

A presumed fact carrying a “lesser effect” is governed by a less 
demanding test. In this instance the existence of the presumed 
fact may be submitted to the jury if the basic facts are supported 
by “substantial evidence,” or are “otherwise established.” This 
may not be done, however, where the evidence as a whole nega- 
tives the existence of the presumed facts. The lower burden ap- 
plicable in such instances is appropriate, since the state is 
required to prove only the essential elements of the charge be- 
yond a reasonable doubt.’ 

Subsection (3) provides guidelines for jury instructions. The 
supreme court has explained: 

[Wis. Stats. § 903.03(3)] makes no distinction between presump- 
tions as to elements of a crime and presumptions as to facts with a 
“lesser effect” with respect to the requirement that the jury be 
instructed only as to the permissive inference that may be drawn 
from the basic facts believed beyond a reasonable doubt.’ 


In keeping with the limited function of permissive presump- 


be directed against the accused in a 
criminal case, 9 Wigmore Sec. 2495, p. 
312, with the corollary that the judge 
is without authority to direct the jury 
to find against the accused as to any 
element of the crime, A.L.I. Model 
Penal Code Sec. 1.12(1) P.O.D. (1962). 
Although arguably the judge could 
direct the jury to find against the ac- 
cused as to a lesser fact, the tradition 
is against it, and this rule makes no 
use of presumptions to remove any 
matters from final determination by 
the jury.”), 

_ "See State y, Schleusner, 154 
Wis, 2d 821, 454 N,W,2d 51, 68 (Ct, 
App. 1990) (permissive inference in- 
struction properly advised the jury 
that it could find a connection between 
the failure to pay child support and 
defendant’s intent), 
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(1985) (defendant charged with homi- 
cide by negligent use of a motor vehi- 
cle; error where trial instructed the 
jury that excessive speed was negli- 
gence), The error concerned the effect 
given the presumed fact by the instruc- 
tion (i.e., excessive speed = negligence), 
not the threshold issue of whether 
there was sufficient evidence to sup- 
port the giving of a properly worded 
instruction, 

"The State is also required to 
disprove facts relating to certain 


- mative defenses beyond a reasonable » 


doubt, but only after the defendant 
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§ 940,01(8) (affirmative defenses in ho- 
micide cases). a BS i 
®State v. Dyess, 124 Wis, 3 
539, 370 N W2d 222, 229-30 (1985). 


i 


NE: 


§ 303.2 


it may regard t 


ut it is n 
presumed facts, b guilt, oF comprises 


presumed fact establishes 
offense, or negatives êi 
further instructed that i 
reasonable doubt, based upon 
such an instruction, no refere 
“presumption.” 


State v. Dyess, 124 Wis. 2d 525, 
538-539, 370 N.W.2d 222, 930 (1985) 
(“The trial judge, had he followed the 
directions of [Wis. Stats. § 903.03(3)1; 


would have informed the jury that, if 


it found as a matter of fact that Dyess 
was exceeding the posted speed limit 
of 30 miles per hour, it could regard 
that fact as sufficient evidence of 
negligence to make that finding but it 
was not required to do s0.”). i 
State v. Jensen, 2007 WI App 


ie oy 


the jury 
fficient evidence of + 
do so. Wher 


Wisconsin Evi 


must be told 


f the evidence. 
nee should be made to the w 


and the jury instruction 
vise the jury “that it ‘may T 


basic fact as sufficient evidence 
presumed fact but does not ret 
to do so’”); State V. Schultz, 2 


App 257, 1 24, 
N.W.2d 823 (Ct. 


306 Wis. 2d 
App. 2007) í 


Y 
mi 


CHAPTER 904 EVIDENCE—RELEVANCY AND ITS 
LIMITS 


g 904.01 Definition of “Relevant Evidence” 
` & 401.1. The concept of relevancy; introduction and definition 


N 

5 401.101 Consequential propositions 

§ 401.102 “Any tendency” 

§ 401.2 Demonstrative and real evidence generally 

§ 401.38 Objects and instrumentalities of the crime or wrong; 
exhibiting injuries 

§ 401.4 Photographs, movies, videos, and “silent witnesses” 

§ 401.5 Maps, models, charts or diagrams | 

§ 401.6 Courtroom demonstrations 


§ 401.601 Animations and simulations 
§ 401.7 Views 
§ 401.8  Spoliation; flight; destroying, concealing, or withholding 
evidence; bribery; subornation of perjury 
§ 401.9 Mathematical and statistical evidence 
§ 401.10 The collateral source rule 
§ 401.11 “Missing witnesses” 
§ 904.02 Relevant Evidence Generally Admissible; Irrelevant 
Evidence Inadmissible 
§ 402.1 Relevance and admissibility 
§ 402.2 The constitutional right to present a defense: admissibility 
compelled irrespective of the rules of evidence 
§ 904.03 Exclusion of Relevant Evidence on Grounds of Prejudice, 
Confusion, or Waste of Time 
§ 403.1 The exclusionary balancing test 
§ 904.04 Character Evidence Not Admissible to Prove Conduct; 
Exceptions; Other Crimes 
§ 404.1 Introduction to propensity and character proof: What is 
“character” and what is it being used to prove? 
$ 404,101 What is “character”? 
§ 404.102 What is the evidence being used to prove? 
§ 404.2 Witnesses’ character for truthfulness, civil and criminal 
cases 
§ 404.3 Character evidence in civil cases; character at issue 
$ 404.4 Character of the accused in criminal cases 
$ 404,401 The defendant's “election” of his character to prove 
propensity 
§ 404.402 The “greater latitude” rules in sex crimes and domestic 
abuse cases HARNS 
$ 404.403 Character and “other” uses 
$ 404.404 Character at issue GB: 
$ 404.5 Character of the victim or third parties generally; 
“character” of a place A AA ian 


defense cases 
arty “at issue” — 
case 


l 
§ 404.501 In geneity videnco 


602 “«MeMorris 
i 20a 503 Character of a pan a 
$ 404.6 Other act evidence 1n 
i consideration 
cy 
§ 404.601 Purpose an po ae 
§ 404,602 What are other pay Bre al Bie 


c 

4 ae Nand the judge's powe f admissibility ~ 

§ 404.604 The Sullivan 0 PAA TE 

$ 404.7 _ Illustrations of othe 

§ 404.701 In general ji 

§ 404.702 The “doctrine of chances 

§ 404.703 Custom, usage, Or practice 

§ 404.704 Other accidents 

§ 404.705 Absence of accidents 

§ 404.706 Other sales 

§ 404.707 State of mind in civil cases 

§ 404.708 Context 

§ 404.709 Element of the crime 

§ 404.710 Plan or scheme 

§ 404.711 Motive 

§ 404.712 Intent — 

§ 404.713 Knowledge 

§ 404.714 “McMorris evidence” — 

§ 404.715 Opportunity — Pe 

§ 404.716 Absence of mistake or accident — 

§ 404.717 Modus operandi (method of operation) — 

§ 404.718 Identity No tev 10, oL 

§ 404.719 The “third-party” defense in criminal cases o 

§ 404.720 The “greater latitude” rule and ance 
§ 904.05 Methods of Proving Character 8 

§ 405.1 Methods of proving character generally: Seq 


proof 
§ 405.2 Reputation, opinion | expert). and a 
C instanceg PY AnG expert), anal a 
§ 405.201 Reputation evidence (“gossip”) Scapa 


§ 405.202 Opinion evidence (| VaR i 
H ca i Acti habit PRO BEY a0 i 
m j stricting character ness BEBOP Ty A 
$4081 Tat ening Practice TPG WAR adi 
‘1 Introduction; h ; A 
; i Proving habits oth gantina behavior : : 
, Routine practice of Onanie } 
§ 904.07 Subsequent Remedial 1 iene pakian 
§ 407.1 Subsequent remedial meas Mi te : 
§ 407.2 Subsequent remedial mew in ger 


Measures and Vj 
104 and 


[ivIDENCE—RELEVANCY AND Irs Limits § 904.01 
§ 407.3 “Manufactured” products and Wis. Stats. § 894.047(4) 
904,08 Compromise and Offers to Compromise 
408.1 Evidence of compromise generally 
§ 408.2 Evidence of civil settlement talk in criminal prosecutions 
904.085 Communications in Mediation 
§ 4085.1 Mediations 
904.09 Payment of Medical and Similar Expenses 
§ 409.1 Payment of medical related expenses 
904.10 Offer to Plead Guilty; No Contest; Withsrawn Plea of Guilty 
§ 410.1 Evidence of guilty pleas, no contest pleas and related 
statements 
904.11 Liability Insurance 
§ 411.1 Liability insurance 
904.12 Statement of Injured; Admissibility; Copies 
§ 412.1 Admissibility of statements made within 72 hours 
§ 412.2 Copies of statements 
§ 412.3 Inapplicability to statements taken by law enforcement 
personnel 
904.13 Information Concerning Crime Victims 
§ 413.1 Crime victim information ) 
904.14 Inadmissibility of Statement by Health Care Provider of 
Apology or Condolence 
§ 414.1 Apologies, etc. by health care providers 
904.15 Communication in Farmer Assistance Programs 


$ 415.1 Communications in farmer assistance programs |- 
§ 904.16 Health Care Reports | 
§ 416.1 Health care reports 


WISCONSIN’S RAPE SHIELD LAW 


$ 971.31 Motions Before Trial 
$ 972.11 Evidence and Practice; Civil Rules Applicable 
§ 420.1 Introduction to Wisconsin’s Rape Shield Law 
§ 420.2 Sexual conduct, definition 
§ 420.3 The exclusionary rule: Evidence of “sexual conduct” or 
“manner of dress” ! 
§ 420.4 . Statutory exceptions generally 
§ 420.401 Prior sexual conduct with the defendant _ Oh 
§ 420.402 Prior sexual conduct offered to show origin or source of 
semen, pregnancy, or injury en 
§ 420.403 Prior untruthful claims of sexual assault ma 
$ 420.5 Constitutionally compelled exceptions 
§ 420.6 Therapist-patient (client) shield law 
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make the existence of any fact that is of consequence to the de- 
termination of the action more probable or less probable than it 
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dency to make the existence of any fact that is of conseque 
the determination of the action more probable or less pi 
than it would be without the evidence.? Although the 
Rules of Evidence do not define “evidence,” case law t 
describes evidence as consisting of sworn testimor ye 
formally received “into evidence,” and stipulations.: fia 


Rerevapee is not an inherent chana pteriskig of any iter 


W 
a 


ohh 


gi r e, 
[Section 401.1 fined as the sworn se a 
coun is, Stats. $904.01 Judicial nesses, exhibits rec . 

uncil’s Note (describing the rule as ties or facts ip 
“consistent” with prior case law), pate the partiema | 


*See State y, Hu wee 
2d 236, 257, 267 N.W.2d 258, 269 ‘Mie a 
oa ath i 


(“The Judicial Council © 
None Le N wine ommittee’s 
ide aa ata, $ Aah wh indicates 


define relevancy,”), none m broadly 


3 

State v, Heft, 17 E 
505 N.W.2d 437, 439 N ai ad 8, ! 
ecision aff'd, 185 5 Wis, 288 dai 
N.W.2d 494 (1994) » 517 turni 
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. rather, it involves the relationship between an item of evi- 
nd the proposition it is offered to prove. Moreover, Wis. 
§ 904.01 requires that this factual proposition be “of conse- 
nce” to the determination of the action.“ Relevance under the 
-sconsin rules, then, conflates the probative value of the evi- 
r he link between the evidence and the proposition to be 


roven) and the question whether the Substantive law regards 
this proposition as one of consequence, or as tending to prove a 
consequential proposition. Wisconsin law no longer distinguishes 
between “relevancy and “materiality”; an objection raising “irrel- 


evancy” challenges both the evi 


dence’s probative value and its 


link to the merits of the dispute. Unless evidence is received for a 
limited purpose, it may be used for any relevant purpose." 
“Relevancy,” then, “has two facets.” First, the evidence must 
relate “to a fact or proposition that is of consequence to the deter- 
mination of the action.” This consideration is tied to the substan- 


sive law that governs the charge, claim, 


or defense.. It is the 


proponent’s responsibility to identify the proposition or chain of 
inferences. Second, the evidence must have “probative value” in 


the sense that the evidence—whatever it might be—must have “a 
tendency” to establish those consequential propositions. The 


merging of these two concepts 
evance” has not posed any signi 


into a single construct of “rel- 
ficant problems in the decisional 


law. Both facets are discussed in more detail at §§ 401.101 and 


401.102. 


The definition of relevancy is given operative effect by Wis. 


Stats. § 904.02, which commands that all relevant evidence is 
admissible except as otherwise provided by the state or federal 
constitutions, statutes, or rules adopted by the supreme court. 
Conversely, irrelevant evidence is inadmissible and must be 
excluded.’ Relevancy, then, is only the first hurdle that evidence 
must overcome. Trial lawyers frequently couple “relevancy” objec- 
tions with those linked to Wis. Stats. § 904.03, which empowers 


_ “Fed. R. Evid. 401 advisory com- 
mittee’s note; 22 Wright and Graham, 
Federal Practice and Procedure: 
Evidence § 5162 (“Relevance is a rela- 
tionship between the evidence offered 
and the fact it is supposed to prove.”). 
á *See State y, Sullivan, 216 Wis. 
2d 768, 576 N,.W.2d 30, 38 (1998), The 
Judicial Council suggests that Wiscon- 
Sin case law had adopted Professor 

cCormick’s “view” of the distinction 


approval, in Strelecki v. Firemans Ins. 
Co. of Newark, 88 Wis. 2d 464, 480, 
276 N.W.2d 794, 801 (1979). 


êSee Wis, Stats. § 901.06 (limited 

admissibility), pA Shite 
"State v. Griffin, 220 Wis. 2d 371, 

584 N.W.2d 127 (Ct, App. 1998) (where 


the defendant was convicted of posz 
sessing drugs and bail jumping, it was — 


harmless error to admit that 
was unemployed and had a 
amount of cash on his person; 
idence was “irrelevant” on a simp 
possession charge), See § 402.1 


etween “materiality” and “relevancy,” 
and that this view Zi “imported” ines 
the new rule, Wis, Stats. § 904.01 
Judicial Council Committee’s Note, 
The note is quoted, apparently with 


§ 401.1 : dence whose proba 
ant evl ° d ti é 
ae ude even re ev Jer consiaeral ions, § 
trial judges to Fy outweighed P j ORS SIOR of the issues. 
value is suds ce, wast f time, Wis. Stats. § 904. 


as unfair preja definition of reen 


tone of 
Stats. 


issue; where t 
should þe admitted unle 
rule. The overarching purp 
904 was to limit the power 0 
on relevancy grounds? 


ose of 


Relevancy is hardl 
of the case law construing 
uninstructive. Wis. Stats. 
that legal precedent serv 
instead Professor Thayer 
relevancy.” Relevancy, then, 
counsel” in the use of proof." 
relevancy as coextensive wi 
sense, Case law is more 


f the trial judge 


y a pure legal co 
ing Wis. EOL TS ae 
904.01 rejects Dean Wigmore'’s vi 
es as a guide 
’s view that the law furnishes no tes 
is “coextensive with the ingenui 
Perhaps it is more useful tk 
th rational thought ‘and co 
valuable for what it illustra 


, WISCONSIN Ev 


ules of: Evide 
a mandate 


Stats. 


provides little concrete guidance and no sure-fire formulas for 


admissibility. 


| Wis. Stats. § 904.01 ultimately controls all relevancy prob 
It is applicable to every issue an I 
evidence, ponerse of the charge or claim. Special recurr 
evancy problems may be governed by other s ecific rules ¿ 
Examples include the authentication of o deneni ne 
character evidence,” and the so-called “quasi-privileges” fo 
Mis, Stats. §§ 904.06 to 904.12." A witness’s credibility is alwa 
penk impeachment and rehabilitation are SEREF sovern 
y the rules discussed in Chapter 906. at ; ly. gove 


"See Wright and Mill 
Federal Practice and‘ becca E 
? 


Evidence § 5162.2 (2d ed.): 

See § 403.1. Wright and Mille: 
etal., Federal Practice ee n 
Evidence § 6162.2 (2d ed.), = 

_ See 1 Weinstein’s i 

4 401[01] at 401-09 (1985) ta 
3 ough]... legal precedents m 

evelop for dealing with particular By 
egories of evidentiary facts which e 
a in the cases on a recurring basis 
0 poge certain issues, usual] 2 
map nical formula cannot AAEE 

e applied because it is impossibl ; 
formulate a rule covering all the sa 
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‘See §§ 404.1, 405.1, 
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l concept of relevancy should be distinguished from 
Wea 3 which presents: altogether different 
roblems. Conditional relevancy involves a situation in which the 
jevancy of an item of evidence turns upon the existence of still 
re (For example, the relevance of a \party’s admission 
of “fault” turns on whether the party-in fact-made the statement 
with.) The problem here is not the definition of rele- 
but one of reconciling the roles of judge and jury, It is 
discussed in connection with Wis. Stats. § 901.04(2)."° 


$ 401.101 Consequential propositions 

The first consideration in assessing relevance is whether the 
evidence is probative of a fact (or proposition) “of consequence” to 
action. Crudely put, the concept of 


conditional relevancy, 
another fact. 


to begin 
vancy, 


the determination of the 


“consequential facts” raises the question “So what?” 
proponent proffers the evidence. Sip 
The particular elements of the charge, claim, or defense, the 


§ 401.101 


when the 


so-called ultimate facts, are governed by the substantive law and 
sundry procedural rules (e.g., venue).’ In sum, one looks to the 
pleadings and substantive law when identifying the ultimate is- 
sues that govern the case. A witness’s credibility is always 
“consequential” within the meaning of Wis. Stats. § 904.01. More- 
over, the terms “fact of consequence” or “consequential fact” refer 
not only to the ultimate facts but to all links in the factual chain 
necessary to establish the ultimate facts.’ It is the proponent’s 
responsibility to articulate the proposition thé evidence is offered 
to prove, assuming there is a timely objection on relevancy 
grounds.’ For example, the plaintiff in a negligence case might 
attempt to show that the defendant violated a statute and hence 


“See § 104.2, 
[Section 401.101] 


‘State v. Sullivan, 216 Wis. 2d 
768, 785-86, 576 N.W.2d 30, 38 (1998), 
See Edwards y, Petrone, 160 Wis. 2d 
255, 465 N.W.2d 847 (Ct. App. 1990) 
(where promissory note was, an exe- 
cuted contract under seal, the law 
Provided a conclusive presumption as 
to consideration; evidence showing 
failure of consideration was therefore 
Irrelevant), 
See also Wright and Miller et 
: » Federal Practice and Procedure, 
videnee § 5164 (2d ed.),. 
wy Holmes v, State, 76 Wis. 2d 259, 
cr 251 N,W.2d 56, 60-61 (1977) 
Hi e Wisconsin statutory definition of 
evancy requires that the evidence 


introduced has a tendency to make the 
existence of any fact that is of conse- 
quence to the determination of the ac- 
tion more or less probable. The evi- 
dence need not, as the defendant 
asserts, bear directly upon one of the 
elements of the crime. It may, as here, 
bear on motive; or it may establish the 
presence of the defendant at the scene 
of the crime; or it may show that the 
defendant did the act involved; or it 
may bear upon any one of countless — 
other factors which are of consequence 
to the determination of the action,”). 
___, See Fed. R, Evid, 401 adviso 
committee's note (observing that “co, 
sequential facts” embrace alll propos 
tions previously characterized Ap 
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ess it was 


: onen 
action.” Thus the prop ny beari 


statutory preach has a 


conduct. 
The drafters substituted th 


the hopelessly ambiguous comm 


cases sometimes employ the 
ity” as shorthand for the broa 
embodied in Wis. Stats. § 904. 
any problems. 
“materiality” to history's ashb 
trial courts not get sidetrack 


The concept of “consequential fact 
circumstantial evidence. Direct eviden $ 
proof which, if believed, resolves a consequential fa 
“direct evidence” leaves but one i h 
fact: does it believe the. evidence? “Circumstantial © 
necessitates a series of additional inferences which | 
drawn by the trier of fact in order to establish the propo S 


which it is offered.” 


For example, suppose a police officer testifies that 


2d 768, 785-86, 576 N.W.2d 30, 38 
(1998). 


4Grube v. Daun, 213 Wis. 2d 533, 
570 N.W.2d 851, 853-54 (1997) (“At 
trial, plaintiffs’ counsel repeatedly 
insisted that it was the plaintiffs’ 
‘right’ to enter evidence of Achter’s 
violation of [Wis. Stats. § 144,76] to 
show a standard of care for common 
law negligence since the statute was 
‘the law of the land,’ However, absent 
a safety statute or an established 
private of action, this court has 
are ‘that parties have an abso- 
7 right to admit evidence of viola- 
BOP a ciyil statute to show a stan- 
Paa e care, Even were this court 
pe to adopt the pnts poni» 
pn ha, a violation of a civil statute 
n be generally admitted for such 
PHPO, a question we decline to ad» 
are s8 on this appeal, the circuit court’ 
Sinsytio agin refusal to admit the a 
is case had a rational basis 
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tions omitted). 


*State v. Sullivan, 2 
786, n.15 (citing the tr 
concept of consequential 
the common law term ‘me 


*E.g., Rogers v. Stai 
682, 688, 287 await 
(“Evidence is relevant ` 
cates that a fact in con 
did not exist because t ne 
question may be logio: 
from the evidence, A 
tends to prove a ma 
vant.”) (emphasis ad 
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six empty beer cans in the front seat of defendant-driver’s car at 
the scene of the accident. This is direct evidence (if believed) that 
in fact six empty beer cans were in defendant’s car at the time 
the officer arrived at the scene. It is, however, circumstantial evi- 
dence that defendant was intoxicated at the time of the collision. 
From the presence of the six empty cans one must infer that 
defendant drank all of them within a sufficiently short time before 
the accident, and that he was still under the influence of the 
intoxicants at the time of the accident. 
Circumstantial evidence is used in every trial, civil or criminal. 
It poses no special problems regarding the admissibility of evi- 
dence; indeed, the case law is more preoccupied with the suffi- 
ciency of circumstantial evidence to sustain verdicts.’ Where 
counsel attempts to use evidence in a circumstantial manner in 
the face of an objection, it is essential for the proponent to articu- 
late the chain of inferences that link the evidence to the proposi- 
tion sought to be proven and explain why it is of consequence to 
the action. Normally this is done in an offer of proof, should the 
judge question how the evidence is being used.? . 
Evidence may be relevant even though the proposition sought 


resolves a matter in issue. Circum- 
stantial evidence may also be testimo- 
nial, but even if the circumstances 
depicted are accepted as true, ad- 
ditional reasoning is required to reach 
the proposition to which it is directed. 
For example, a witness’ testimony that 
he saw A stab B with a knife is direct 
evidence of whether A did indeed stab 
B. In contrast, testimony that A fled 
the scene of the stabbing would be 
circumstantial evidence of the stab- 
bing (but direct evidence of the flight 
itself). Similarly, testimony of a wit- 
ness that he saw A at the scene would 
be direct evidence of the facts asserted, 
but testimony that he saw someone 
who was disguised and masked, but 
had a voice and limp like A’s, would be 
circumstantial evidence that the per- 
son seen was A.”) (notes omitted). 


°E.g., State v, Poellinger, 153 
Wis, 2d 493, 451 N.W.2d 752,755 (1990) 
(discussing sufficiency of circumstan- 
tial evidence to support a criminal 
conviction and the standard jury in- 
struction on circumstantial evidence: 
“the rule that the evidence must ex- 


§ 401.101 


clude every reasonable hypothesis of 
innocence refers to the evidence which 
the jury believes and relies upon to 
support the verdict”); Graves v. Travel- 
ers Ins. Co., 66 Wis. 2d 124, 138, 224 
N.W.2d 898, 406 (1974) (“This evi- 
dence, while undoubtedly circumstan- 
tial, certainly preponderates in favor 
of the contention that the faulty ac- 
celerator caused the accident, and a 
finding to that effect by the jury can- 
not be dismissed as mere conjecture or 
speculation.”), 

See State v. Smith, 2012 WI 91, 
1 1 33, 35, 342 Wis. 2d 710, 817 N.W.2d 
410 (2012) (in prosecution for possess- 
ing more than 10,000 grams of THC 
with intent to deliver, the court reaf- 
firmed Poellinger as well as the “well- 
settled practice” of appellate courts 
reviewing the evidence as a whole, 
rather than considering pieces of evi- 
dence “individually”), = = 8  — Ma 

*See State v. Sullivan, 216 Wis. 
2d_ 768, 785-86, 576 N.W.2d 30, 88 
(1998). See also § 103.3 (offers of 
proof). | “TN ea VAT 
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i d the proposition that 
ails h “the evidence has any 


make a consequential fact more oF less probab 
tent with Wisconsin case law pr 
relevant evidence as that which 


The test is simply whether 


10See Fed. R. Evid. 401 advisory 
committee’s note (“The fact to which 
the evidence is directed need not be in 
dispute.”). 

Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
§ 5164 (2d ed.) (discussing the deletion 
of the word “disputed” from the pro- 
posed definition of “relevant evi- 
dence”). ili M 

Fed, R. Evid. 401 advisory com- 
mittee’s note. 
*See State v. Smith, 2012 WI 91, 
342 Wis. 2d 7 10, 817 N.W.2d 410 (2012) 
(in prosecution for possessing more 
than 10,000 grams of THC with intent 
to deliver, held that defendant's stipu- 
lation that the packages seized by po- 
lice contained more than 10,000 grams 
oanatioutad sufficient evidence of this 
OO SOMES his conviction; al- 
ough the trial judge erred by an- 
ee this verdict question in the 
ppe of a proper waiver of defen- 
nt ponte monel Pie to a jury de- 
n - ; y bint 
was harmless), Hany auch error 
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wis, Stats. § 904.01 Judicial 
Council Committee’s Note (quoting 
Oseman v. State, 32 Wis. 2d 528, 526, 
145 N.W.2d 766, 768-69 (1966)). 


3E.g., Rollie Johnson Plumbing 
& Heating Service, Inc. v. State Dept. 
of Transp., 70 Wis. 2d 787, 792, 235 
N.W.2d 528, 531-32 (1975) (on the is- 
sue of value in an eminent domain 
case, inability, of expert witness to 
specifically define the amount of a 
property value increase went to 
weight, not admissibility); State v. 
Phillips, 99 Wis. 2d 46, 55, 298 N,W.2d 
239, 243-44 (Ct. App. 1980) (compet- 
ing inferences go to weight, not admis- 
sibility). 
4ctate v. Hartman, 145 Wis. 2d 
1, 426 N.W.2d 320, 325 (1988) (“To be 
relevant, evidence does not have to 
determine a fact in issue conclusively; 
the evidence needs only to make the 
fact more probable than it would be 
without the evidence.”). See also Fed. 
R. Evid, 401 advisory committee’s note 
(“a brick is not a wall”). 


®See State v. Pittman, 174 Wis. 
2d 255, 496 N.W.2d 74, 82 (1993) 
(excluding a blood alcohol chart be- 
cause it “was irrelevant to perception, 
recall, and consent, [where] the defen- 
dant failed to proffer any evidence 
establishing the effect that various 
levels of intoxication have on these is- 


sues”), 
State v. Pharr, 116 Wis. 2d 334, 
344-45, 340 N,W.2d 498,502 (1983): | 


The determination of relevancy can’ 
never be an exact science because it | 


subject of inquiry.”? It is critical to remember that relevancy is 
concerned only with admissibility; : 
for the trier of fact.’ If the evidence has any tendency to make a 
consequential proposition more 0 
admitted. Stated differently, Wis. Stats. § 904.01 requires only 
an “apparent altering of the probabilities supporting the 
proposition.” Only where the evidence lacks any probative value 
should it be excluded as “irrelevant.” 


r less probable, it should be 


When assessing probative value, the trial judge. must rely on 
his or her own personal experiences, education, intuition, and 
conceptions about life and human behavior.® Probative value 1s 


dn [Wis. Stats. $ 904.01], is a question 


grant of a ‘wide scope of decision’ to 


even if it disagrees with his ruling.” 
TAD! AN apo agtta DOIN 


§ 401.102 


the weight of the evidence 1s 


necessarily involves the trial court's 
considered judgment whether a partic- 
ular piece of evidence tends to estab- 
lish a fact, of consequence in a given 
set of circumstances. The issue of rele- 
vancy “must be determined by the trial 
judge in view of his or her experience, 
judgment and knowledge of human 
motivation and conduct,” U.S. v. Wil- 
liams, 545 F.2d 47, 50 (8th Cir. 1976), 
citing C. McCormick, Handbook of The 
Law of Evidence, sec. 185 at 438 
(Hornbook Series 2d ed. 1972), See also 
State v. Wedgeworth, 100 Wis. 2d 514, 
540, 302 N.W,2d.810, 823 (1981) (Abra- 
hamson, J., dissenting); Oseman Vv. 
State, 32 Wis. 2d 528, 527, 145 N,W.2d 
766 (1966). Although we need not de- 
termine whether relevancy, as defined 


of fact or a question of law, we agree © 
with the following analysis of Federal 
Rule of Evidence 401, from which [Wis. 
Stats. § 904.01] was derived: 


“Somewhat akin, although perhaps 
not usually thought of as an aspect 
of discretion, is the recognition that 
the judge’s own experience and con- 
ceptions, rather than legal prec- 
edents, furnish the basis for some | 
determinations .. .. Rule 401, by 
furnishing no standards for the de- 
termination of relevancy, implicitly 
recognized that questions of rele- 
vancy cannot be resolved by me- 
chanical resort to legal formulae 


“Discretion implies not only the _ 


“a trial judge, but also awareness that, 
on review the appellate court will ace | 
cord the trial judge ‘a limited right 

L \to be wrong,’ and within these limits 


_ will not reverse his determination, — 
ae 
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§ 401.102 ‘4 deductive logic.’ Gene 
baad by an exercl e of ari on her own devices, D 
not determine’ 9 sg “tendency” base” needed to establis 


the judge determin’ 
er 

some cases an exper, k 

link between the evidence a 


determinations because is. 
that “the law furnishes 
and the common knowledge 0 
when assessing relevancy an 
is inextricably bound up with 


mon sense, accumulated life ex 
that the jurors bring with them 


J. Weinstein and M. Berger, Weinstein’s 
Evidence, par. 401[01] at 401-09 (1982) 
(footnotes omitted). In light of the 
nature of the decision concerning rele- 
vancy, we hold that the trial court’s de- 
termination of relevancy will be upheld 
unless it constitutes an abuse of discre- 
tion. (notes omitted). 


7Similarly, mathematical models 
are viewed skeptically by some. Wright 
and Miller et al., Federal Practice and 
Procedure, Evidence § 5165 (2d ed.). 
See also § 401.9. 


®See State v. Brewer, 195 Wis. 2d 
295, 307, 536 N.W.2d 406, 412 (Ct. 
App. 1995). 


"Thayer, A Preliminary Treatise 
on Evidence at the Common Law 265 
(1898). 


State v, Messelt, 185 Wis. 2d 
254, 518 N.W.2d 232, 236 (1994) (“[Wle 
expect jurors to bring their experi- 
ences, philosophies, and common sense 
to bear in their deliberations. These 
puman characteristics comprise one of 
h e ier strengths of our jury sys- 


Bee also State v, Lobermei 
2012 WI App 77, 1 18, 343 Wis. 2d 456° 
821 NW2d 400 (Ct, App, 2012) (dis- 
sing the propriet 
Ade esl priety of instructions 
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(note omitted); State v. Powell, 
WI App 33, J 14, 340 Wis. 2d - 
N.W.2d 520 (Ct. App. 2012) 
ecution for carrying a conc 
dangerous weapon, the ju 
to determine if the weapo: 
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was “dangerous”; “neither the stat 
nor case law required the ju 
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i i j 1 i he 
evidence is relevant is left to the discretion of t 
wheta the determination should be made within the broad 
H eameter’s discussed above. The decision will be upheld om ap- 
Foal unless it constitutes an abuse of discretion. 


§ 401.2 Demonstrative and real evidence generally 

Although proof at trial ordinarily relies on testimony by wit- 
nesses, physical objects are often used for many purposes and 
denominated as either “real” or “demonstrative” evidence. The 
Wisconsin Rules of Evidence do not define these terms, nor does 
the admissibility of either genre turn upon the categorization of 
the evidence as “real” or “demonstrative.” The relevance of this 
evidence depends upon the purpose for which the object is used; 
nothing more is gained by pigeonholing it in one category or an- 
other, especially since some evidence bears aspects of each. Nev- 
ertheless, an understanding of these concepts helps clarify what 
must be shown—“the foundation”—before an exhibit is deemed 
relevant. 

Real proof generally refers to a physical object that played a 
role, direct or indirect, in the incident itself.? In a criminal case 
the “actual” murder weapon constitutes “real” proof. In a products 
liability case the very punch press that severed the plaintiffs 


eavesdrop on their conversations: “The 
erroneous admission of the Postons’ 
lay opinions allowed their trial counsel 
to invite the jury to speculate that a 
different recorder had been used. Trial 
counsel asked the jury to rely on the 
Postons’ stated ‘belief’ that the record- 
ings were not made with a digital: re- 
corder placed on the window sill, even 
after trial counsel told the trial court 
outside the jury’s presence that he 
‘can’t prove, don’t have any way of 
Proving that [the Burns-Barrs] used 
highly sophisticated equipment; no, I 
don’t.’ This was improper, because a 
Jury may not be invited, or encour- 
aged, to speculate on matters which 
are not of common knowledge, and as 
to which there is not a scintilla of 
competent evidence in the record. The 
technical capacity of a common, inex- 
Pensive electronic recording device— 
including whether it can record sounds 
emanating from a home next door—is 
manifestly not a matter within the 
owledge and experience common to 
every member of the community,”) 
(citation omitted), Wi 


"State v. Pharr, 115 Wis. 2d 334, 
344-45, 340 N.W.2d 498, 502 (1983) 
(quoted above). 


[Section 401.2] 


'For a brief, critical history of the 
term “demonstrative evidence,” see 22 
Wright and Graham, Federal Practice 
and Procedure: Evidence § 5172 (2012) 
(“With true ‘real proof, the jury or 
other trier of fact can draw a relevant 
inference directly from the object— 
once it has been authenticated. When 
an object is used ‘demonstratively,’ it 
becomes part of the testimony of the 
witness using it but it is not itself ‘ey- 
idence.’ ”) (notes omitted). See also 
McCormick on Evidence § 214 (7th 
ed.). 


*Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
$ 5173 (2d ed.) (describing real proof 
as a “preexisting inanimate object, not 
a writing and not prepared for pur- 
poses of litigation, offered as evidence 
so that the trier of fact can acquire rel- 
evant knowledge directly, rather than 


through the intermediate perceptions 
of another person.”), 0 nanan | re 


vidence: R 
b eè objects that (ant 
me respect 4 ip superior 


matter becau h 
upon its own r phono po the seco 
sense im ressions e 
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offered. The proponen 0 
ing that the object is 
authentication. Evidence may PE © ; 
ness who can identify the object or its pertine 
necessary, by establishing the c 
is authenticated the proponent must be ab 
its pertinent quality to some consequential 
Because the authenticated (real) object 
underlying event, its relevance is usua 


problems of admissibility will more often involve u 
ste of time under Wis. Stats, 


d at trial it should be marked | 


vant evidence.” Wis. Stats. § 904.01’s expan SAVANI tU 
eed nn Pa ntly elastic to bring HRA o ; 
evis at the trial judge allows a witness to aa 
guis E bio er testimony, the object becomes an integral 
aonee p por of the testimony. Recognizing the obj 

within a E s this reality and brings the dem pe 
plicit authc ramework of Wis. Stats. § 904.03, gi onstre 
I piieet depend edmssiity* The ele 
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